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only parts of this Work, ’which remain to be offered to 
the Public, are included under the following I'itles, Con- 
ference, and Impeachment. 

The Editor is aware, that, on the latter of thefe heads, he has,, 
in fome infances, been induced to deliver bis opinion on quefions 
op Parliamentary Law, more decidedly, than perhaps it was pru^ 
dent for him to have done. He has however always endeavoured 
to exprefs that opinion with diffidence ; and, whenever be has pre~ 
fumed to form any condufons, of what appeared to him to be the 
Law of Parliament, he ha?, at the fame time, fated at length 
the particular Cafes and Precedents, from whence thofe condufons 
have been drawn. 

It has fometimes been advanced, that this exprejjion of ** Par- 
** liamentary Law," or “ The Law of Parliament f is inaccu- 
rate j for that there is no fuch particular Law, difind from- 
the Common Law of the Land, No fuch difind ion has ever 
^ been' 
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been attempted to be made i but, from the earliefi ages of onr 
bijlory to 'the prefent moment t it has been uniformly aJJ'erted, by 
ihofe beft acquainted with thefe Jubjebis, That the judicial pro- 
ceedings in Parliament are to be regulated, not by what are 
commonly and technically called, the Rules of the Common haw, 
“ but by their own cujloms', and the ancient praSlice of the two 
“ Houfes of Parliament” and therefore, That the Law of 
** Parliament forms part of the Common Law of the Land.” 

Above four hundred years ago, the Lords claimed it to be their 
acknowledged franchife, “ That matters moved in Parliament 
“ fall be managed, adjudged, and difcujfed, by the courfe of Par-- 
“ liament ; and in no fort by the Law Civil, or by the Common 
** Law of the Land, ufed in other lo'!... courts of this kingdom” 

* Sir Edward Coke fays, “ As evhy'toiirt of jujlice hath laws and 
“ cujloms for its diredt%n,Jhme by the Common Law,fome by the 
“ Civ'll and Canon Law, fo the High Court of Parliament J'uis 
“ propriis legibus et confuetudinibus conffit. It is by the Lex 
“ et confuetudo Parliamenti, that all weighty matters concerning 
“ the Peers of the Realm, or Commons in Parliament ajfembled, 
“ ought to be dij'cujj'ed, adjudged, and determined,” Indeed all 
the w'fejl ft at ef men and greatejl lawyers, through a longfuccejfton, 
from Sir Edward Coke and Mr. Selden, to the Earl of' Hard- 
wicke, have, whenever an opportunity has been offered to them, 
confantly repeated this dodlrine. Nor is the authority of the 
Judges in Wefminjlcr Hall wanting in its fupport : it will be 
J'oiind, in the Records of Parliament, that thefe venerable Ma- 
giftrales, when application has been made to them for their opinion 
on quejiions, relating to judicial proceedings in Parliament, have 

modefly 
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modejily ** dejired to he excufed from delherm^ ar^ Jitch opinion i 
** Jhr that of thoft fubjeSis the Lords only are the judges" 
And ift at any timet fome of them have prefumed to difregard^^ 
thefe rules, and to declare the Law of Parliament, they have, 
been told, “ Hhat fuch judgment belongeth only to the Lords j 
and that it is the franchife and liberty of the Lords, by the 
“ antient cujlom of the Parliament, to be the foie Judges in fucb^ 
cafes" 

The great variety of fubjeBs, which come before Parliament 
for their conf deration, has, fnce the publication of the former 
Volumes, fuggejled the infertion of fome Titles, and made it 
neceffary to refer to feeoet:s}.l Precedents, which had not before 
been the objeSis of particuiu, attention — it has therefore been 
thought proper, together with this Voluni&„io re-print the three 
former with thofe additions.. It has been already obferved, that,, 
in forming an opinion of this Work, it ought to be eonjidered as a- 
fort of Index to the Journals at large ; intended to ajjiji thofe 
Members of Parliament or other perfons, who may be defirous of 
confulting the original Records on thefe fubjeBs. Whether it will 
be found to anfwer a fiill more important purpofe, muji be left to 
the judgment of the Reader j perhaps it may not be too prefump- 
tuous to hope, that thefe refearcbes, and the precedents here brought 
forward,, may, in fome degree, tend to give additional ftrength 
and fupport to thofe maxims and principles, which are the founda- 
tion of the Britijlo Government — and which have hitherto main- 
tained the balance of this jujlly admired Conjiitution, as well 
againjl the weight of an undue exercife of the Prerogative, or of 
the influence of the Crown, as againjl the nolefs dangerous, though 


more 
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mt)re plaufible, attempts to extend the powers of the People, beyond 
what were claimed, at the memorable Mra of the Revolution, to 
be, ** ^he true, antient, and indubitable rights and liberties of the 
" fubjeSls of this kingdom” and which, by the Bill of Rights, were 
“ declared, enabled, and ejiablijhed, to fund, remain, and be, 
“ the law of the realm for ever.” 

Cotton-Garden, 

Oftober 20th, 1796. 
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CONFERENCES. 

I. By whom demanded^ and on what Account', 

II. umber of Managers ; Time, and Place. 

III. Managers how named. 

IV. Caufe of defringy to be exprejfed. 

V. Form of holding. 

VI. Rules of Speaking at, 

VII. Free Conference, 


CONFERENCE. 

I, By whom demanded^ and on what Account: 

I. /'^N the 29th of November, 1554, Meflage from the 
Lords by the Mafter of the Rolls and the Solicitor 
General, that the Lords had appointed the Lord Chancellor, four 
Earls, four Bifhops, and four Barons, to confer with a number of 
this Houfe ; who immediately were fent, unto them. The fubjeA 

of this conference was, to devife a Supplication * to King Philip 

» 

• See, in the Parliamentary Hiftory, Vol. lution. Whilft the Cardinal, by the Pope's 
111. p* 315 * Cardinal Pole’s Speech on deli- authority, pronounced the Abfolution, all 
vering his Legation from the Pope, the form the Parliament, both Lords and Commons^ 
of the Supplication, and the Legate’s Abfo« ** were on their knees.” 


Vol. IV. 
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and 
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and Queen Mary, for again uniting this reahn and its dominions- tO’ 
the Church of Rome» by the means of Cardinal Pole . 

2. On the 4th of December, 1554, the Attorney and Solicitor 
General * brought to the Houfe of Commons a lift of divers names> 
of the Upper Houie, requiring a number of this Houfe to confer 
mth^hetn for Parliament matters ; which immediately were named; 
ittSM&iWhole Council of this Houfe, and twenty-one Knights and 
Burgeflef, and fent up to the Lords. This conference was probably 
on the fanie fubjed, as that, which appears from the Lords Journal,, 
to have been again held on the 6th of December, which was, “ for 
** the drawing of a Bill touching the Repeal of certain Statutes -f-.” 

3. On the loth of May, 1571» a Meflage from the Lords, to-, 
deiire that a number of this Houfe may be prefently fent to confer 
with their Lordthips, touching the Bill of Attainders J, and the Bill 
againft Bulls wliich is immediately complied with. 

* It.'ippears from this, and the foregoing which had ftiut his Vicar oat of the 

cafe, that at this time, the Mailer of the Rolls, " kingdom/’ Unfortunately for this ingeni- 
and the Attorney and Solicitor General, at- ous fappofition, . it is founded on a miftake ; 
tended the Houfe of Lords, as the Matters in for the Lords did not fit on Chriftmas Day, 
Chancery do now, and brought mclTages to • which fell this year on aTuefday; but the 
the Houfe of Coftimons.— See what is faid compilers of the Parliamentary Hittory were 
upon this fubjefl in the zd vol. of this work, led into this error by a milUke in the written ? 
p. 26, Zj9 and 28. Joarnal, in calling ffWne/day (xht day on 

f It is faid, in tlie Parliamentary Hittory, which tliis Bill was read 2*) the 25 whereas ' 
3d vol. p. 325, that this Conference was car- it was really the 26/^. This miftake is cor- 
Hcd on to the 20th December, when a Bill reeled in the printed Jpumal pf the Lords, 
was read in the Houfe of X^ords, ‘.‘ for the •^-Both ' Houfe s adjourned over Ghciftinas 
“ repeal of certain Ads made againft the fu- Day. 

premacy of the See of Rome,” and that + The B^l* of Attainders i had. come from 
this Bill was read 2^* on Chrijimas Day y “a the Lords, and was then, depending in the 
“ day,” it is added, “on which we have Houfe of Commons; the Bill againft Bulls 
“ never found a Parliament fitting before; began in the Lords, but had been agreed to 
**. but it may be fuppofed, that they thought by. the Commons with amendmentJ?, and fent 
« they could otter no higher oblation to back on the 9th of May. 

Chrift on that feftival, than to repeal thofe 


4. Oil 



nnd m what Account, 


3 

4. On the 23d, 24th, and 25^1 of May, 1571, there are feveral 
Conferehtes defired by the Lords, upbn Bills then depending. 

5. On the 12th of March, 1575* a meflfagc is brought from the 
Lords, to defire that certain Members might be authorized to fiiew 
to their Lordfliips the reafons, which did move this Houfe to deal 
fo hardly in Lord Stoufton's Bill.— This melTage was not well liked 
of, but thought prejudicial to the liberties of this Houfe j where- 
upon it was refolved. That no fuch reafon fhall be rendered, nor any 
of this Houfe be appointed unto any fuch commiffion. — On the 
1 3th of March, the Lords fend another meflage for a Conference 
touching the Bill of the Lord Stourton, “ which, their Lordfliips 

hear, hath had offers of provifoes, or fome other things, to the 
“ flay of the proceeding of the faid Bill.” After debate, the Lords 
Mcfiengers were called in, and told for anfwcr, ** That by the refo- 
** lution of this Houfe, according to its ancient liberties and privi- 
** leges. Conference is to be required by that Court, which, at the 
** time of the Conference demanded, lhall b» pofiefTed of the Bill, 
** and not of any other Court ; and further, that this Houfe, being 
now pofiefTed of the Bill, and minding to add amendments, will 
** (if they fee caufe and think meet) pray Conference with their 
“ Lordfhips themfelves, otherwife not.” The Bill is palled the 
fame day, with amendments, and fent back to the Lords j and 
then, the Lords again defiring a Conference upon this Bill, this 
Conference is agreed to, and Members appointed to manage it.— On 
the 14th of March, the Lords complain of the unkindnefs of the 
Commons, in relation to this proceeding j to which charge the nii- 
nagers are ordered to declare, ** That this Houfe hath not done, doth 
not, and will not give their Lordfliips any fuch occafion 

B a 6. On 

* This Bill was for the rellitution in blood gill and his fon ; for which, he was hanged at 
of John, the eldefl: fon of Charles Lord Stour- Salifbury, the i 6 th of March, 1557 (it is 
ton. The father had, with the afliftance of faid) with an halter of lilk, in rcfpe^l of his 
his fervants, committed a murder on one Har- quality ^—Collins’s Peerage, Vul. VI. p. 545* 

It 
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6. Oft the 27th of February, 1609, a Conference is defired widt 
Ac Lords, complaining of a book, publiihed by one Dr. CowelL 
called The Interpreter » and deliring Ae Lords to join in examining, 
and cenfuring, and punifliing the party *. — See the 2d of March, 
and in the Lords Journal Ae 2d, 3d, 5A, and 8 A of March. 

7. On the 13th of April, 1614, the Lords having fent down a 
Bill touching Ae Palfgrave, and the Commons being dcfirous to 
amend Ae Bill, dedre a Conference with the Lords upon this pro- 
jpofed amendment r which is holden on the 14th J*. 

8. The Commons having pronounced a fentence againft Floydd, 

for contumelious expreflions againft Ae Palfgrave, and his wife, Ae 
Lords, in order not to fuffer any thing to pafs which might preju- 
Ace their right in point of judicature, on Ae 5 th of May, 1621, de- 
fire a Conference on this fubjedl |. . 

9. When the Copimons, on Ae 3d of April, 1628, had come 
<p Several refolutions §, which were afterwards the foundation of 

Ae 


it appears from the Lords melTage. (which is 
entered in the Commons Journal of the 12th 
March) that this Bili> being for reflitution in 
blood, had been figned by Queen Elizabeth. 

♦ Sec in the Biographia Britannica, an ac- 
count of this Dr. Cowell, and of the work, fox 
whicEhe was cenfured : He. was a Civilian, 
end patronifed by Archbilhop Bancroft— The 
conteft at this time running very high, be- 
tween the Civilians and the Common Law- 
yers, Sir Edward Coke, then Chief Juftice of 
d\c Common Pleas, who valued, hlmfelf as the 
Ip-eate advocate for his profeiiion, and had 
much inteieft in the Houfe of Commons, ftir- 
xed up- this profecution againft Dr. Cowell. 

f This proceeding was informal ; the 
Commons fiiould have amended the Bill with- 


out Conference ; if the Lords had difagreed 
to their amendments, then the Lords fhould 
have demanded the Conference, to aiUgn the 
reafons for their diftigreemcnt. 

X See this cafe of Floydd more at length 
in Vol. BI. of this work, p. 46.— Sec alfb the 
7th and Sth of May, 1621, and fubfequent 
days, in the Journals of both Floufes, for the 
proceedings at the feveral Conferences held 
touching this matter. 

§ Thefe Refolutions are as follow : 
ift?, Refolved, upon quellion. That no free 
man ought to be committed, or detained in 
piifon, or otherwife reftrained, by the com- 
mand of the King,, or the Privy Council, or 
any other, unlefs fome caufe of the commit- 
ment, detainer, or rcilraint, he expreffed, for 

which|, 
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the Petition of Right, they refolve, on the 4th, to defire a Conference 
with the Lords, concerning certain ancient and fundamental liberties 
of the fubjed*. 

10. On the I ft of February, 1661, the Lords, at a Conference, 
taking notice that feveral perfons, excepted in the Ad of Oblivion, 
were omitted in the Bill for execution of the perfons attainted of 
High Treafon, which had palled the Commons, and been font to 
the Lords, fay. That though the Lords- could have inferted their 
names by way of amendment yet, in civility, and for keeping a 
good correfpondence with the Commons, the Lords delire to know 
the reafons which induced this Houle to omit the faid perlbns.— 
The Houfe of Commons, upon the report of this Conference, im- 
mediately refolve. That another Conference be delired with the Lords 
upon the fubjed-matter of this laft Conference; and at that Confer- 


which, by law, he ought to be committed, de- 
tained, or rellrained without one nega- 
tive. 

zd\y, Refolved, upon quellion, That the 
writ of Habeas Corpus may not be denied, but 
ought to be granted to every man that is com- 
mitted, or detained in prifon, or otherwife re- 
ilrained, though it be by the command of the 
King, the Privy Council, or any other, he 
praying the fame without one negative. 

3dly, Refolved, upon quellion. That if a 
free man be committed, or detained in prifoni 
or otherwife reltraincd, by the command of 
the King, the Privy Council, or any other, no 
caufe of fuch commitment, detainer, or re- 
llraint, being cxprelTcd, for which by law he 
ought to be committed, detained, or rellrainedt 
and the fame be returned upon an Habeas 
Corpus granted for the faid party, that then 
he ought to be delivered, or hailed ;-i^without 
one negative. 

^thly, Refolved, upon quellion. That the 
ancient and undoubted right of every freo 
man is,, that he hath a full and ablblute pro* 


perty in his good> and eftatc ; and that no tax, , 
tallage, Iban, benevolence, or other like charge^, 
ought to be commanded or levied by the 
King, or any of his 'Mini Hers, without common 
alTent by aft of Parliament agreed, nemine 
contradicente. 

• See in the Lords and Commons Journals, 
particularly in the Lords Journal of the 9th of 
i)[prirand 25d of May, 1628, the further pro- 
ceedings and Conferences upon this fubjeft, 
with the arguments at length touching the 
faving of the King’s prerogative, which the 
Lords and King wilhed to infert, but which 
the Commons prudently and firmly rejefted. 
—All ihefe arguments are very fummarily re- 
ported in Rufhworth’s Colleftions, Vol. I; p, 
^27.— See alfo, in Hume’s Hiflory of Charles 
1 . and Charles II. what he fuppofes to have 
been urged by each party in favour of their 
refpeftive opinions. The Petition of Right, 
with the King’s anfwer, Sott droit fait ^ come efi 
defre, is printed in the Statutes at Large, at 
the beginning of the Afts of the 3d year, of 
Charles the Iil» 


enccj, 



6 


Conference . — By vjhbm 

cnee, that it be declared, “ That this Houfe doth not find any prece- 
“ dent for giving in their reafons, in fuch manner as is defired, until 
there be fome alterations in the Bill, that may occafion the fame.” 

11. On tlie loth of May, 1662, the Lords having amended a 
Bill fent from the Commons, and the Commons having agreed to 
fome of thefe amendments, and difagreed to others, the Commons 
fend back the Bill, with this meflage to the Lords j to which the 
Lords return for anfwer, “ That their Lordihips obferve it to be 
againft the courfe of Parliament, that fuch tranfa( 5 l:ions Ihould be 
returned by Meflage,” which ought to have been by “ Confe- 
rence,” in which reafons might have been given for the Commons 
diflent j the Lords, in confideration thereof, have returned the Bill, 
*s it was this day delivered at the Bar, “ to the end the due courfe of 
•“ Parliament in the tranfafting of things of this nature may be 
•** obferved.” — The Commons acquiefee in this proceeding, and 
defire a Conference accordingly. 

12. On the 13th of May, 1675, the Commons fend a meflage to 
the Lords, to acquaint them, « That they have received information 

that there is an appeal brought in a caufe againft Mr. Onflow, a 
““ Member of their Houfe, and to defire the Lords to have regard to 
the privileges of this Houfe.” The Lords return an anfwer, on 
the 1 8th of May, That it is their right to receive and determine 
« appeals from inferior courts, though a Member of either Houfe 
be concerned ; and from diis right, and the exercife thct eof, their 
« Lordftiips will not depart.” The Commons immediately defire a 
Conference with the Lords, upon the privileges of this Houfe, con- 
tained in this anfwer of the Lords to their meflage. On the 21ft of 
May, Sir Trevor WiUiams reports, he had defired the Conference; 
to which mefl'age^the Lords will return anfwer by meflengers of their 
lOwn. On the 27th, the Lords are reminded of this bufinefs; and 
«n the 28 th of May the Lords return this anfwer, « That they did 

not 
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**■ not agree to a Conference on the meflage of the aift Inftant, 
** becaufe it was defircd upon the anfwer fent by the Lords, in the 
** cafe of Mr. Onflow, on the 1,7th inftant, where the whole matter 
** concerns the judicature of the Lords, on which they can admit no 
** debate, nor grant any Conference ; but this prefent meflage being 
** for a Conference concerning the privileges of their Houfe, the 
“ Lords do agree to it, provided that nothing be offered at the Con- 
** ference that may any ways concern their Lordfliips judicature 
13. On the 9th of March, 1677, a Conference is held, at the 
defire of the Lords, upon a Bill which had been paffed by them, 
and returned from the Commons with feveral amendments and al- 
terations, " fo many,” the Lords fay, “ as to make it a new Bill.” 
On the 19th of March, the Commons give reafons for objedling 
to this uncommon proceeding of demanding a Conference upon, 
amendments to which the Lords have not difagreed •f'. — The Lords 
refer this matter to their Committee of Privileges 


♦ The Commons were not fatisfitd with 
this provifo, and refufed to go to the Con- 
ference. Several other Conferences are af- 
terwards held upon the fubjeft-matter of this 
difpute; which, with the other differences 
then fubfiiling betwcciY the two Houfes, rela- 
tive to the judicature the Houfe 0/ Lords, 
compelled the King to put an end to the 
feflion on tlie 9th of June.^See particularly 
the Commons Journal of the 28th of May and 
2d of June, wiili refpcdl to the regularity of 
the Lords inferting, in their agreement to the 
Conference, a limitation or provifo, of what 
(hall or ftiall not be offered by the Commons 
at fuch Conference. 

f The Lord Privy Seal, who managed .the 
Conference on the 91)1 of March, being afked. 
Whether the Lords did difagree to the amend- 
ments fent up by the Commons, anfwered, 
** 1 do not fay, the Lords difagree; but, that 

they cannot agree to thofe amendments.^* 
One of the reafons given by the Commons on 


the 19th of March, is, “ That; according to* 
the ancient courfe and method of tranfadlions 
between the two Houfes, when a Bill with 
amendments is fent from either Houfe to 
" the other, by mefTcngers of their own, the 
** Houfe, that fends them, gives no reafons 
for their amendments : but the Houfe to 
" whom it is fent, if they find caufe to difagree^ . 
do ule to give reafons for their diffent to 
every particular amendment ; every one of 
“ which is fuppofed to carry with it its own 
reafoni until it be objeded againft,** 

J,On the 20th of December, 1680, the 
Lords proceed with as much irregularity in 
fending a meflage* That they have returned 
a Bill, to which the Commons had made fevc*’ 
ral amendments, to many of which the Lords 
did not agree.** Jnflead of this melTage, they 
fhould have defircd a Conference, where they 
might have given their reafons for their dif- 
agreeing.— The Commons never take this 
meflage into conflderation* 


I 
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14. On the 13th of May, 1690, the Lords defire a Conference to 
acquaint the Commons, that they have agreed to the amendments 
made by the Commons to a Bill fent from the Lords with an 
amendment, and the reafbn for that amendment, to which amend- 
ment they delire the concurrence of the Commons. 

1 5. On the 17th of December, 1690, the Commons having taken 
into confideration feveral amendments made by the Lords to the 
Mutiny Bill, agree to fome, and difagrec to others j and then defire a 
Conference with the Lords, to communicate to them, to which of 
the amendments the Commons have agreed or difagreed ; but give no 
reafons at the Conference for their difagreement •!*. Anot^r Con- 
ference is held the fame day, at the defire of the Lords/ who affign 
reafons for adhering to their amendments. 

16. On the 6th of February, 1693, the Lords order a fearch to 
he made of what precedents there are, of meffages to or from the 
Houfe of Commons, for putting each other in mind of any thing 
delivered at a Conference, or otherwife, except Bills. The report 
of the precedents is made on the 7th of February; and then the 
Lords defire a Conference with the Commons, to remind them, that, 
having formerly communicated to them certain papers of information, 
which the Lords conceive to be of great confequence, and fit to be 
enquired into, they had heard nothing yet from the Commons relat- 
ing to that matter. 

17. On the 3d of January, 1695, a Conference is held, at the 
requeft of the Lords, to communicate to the Commons, amendments 

* This Conference was unnecefTary.— The the other> it is not only ufuaU but it feexns 
more ufual and proper mode of proceeding almoft necefTary* that they ihould adign their 
would have been> to have made this commu- reafons for the difagreement^ that the Houfe, 
aiication to ihe Commons by meiTage. who made the amendments, may know, and 

f This proceeding was informal— as, when weigh the grounds upon which they are ob- 
either Houfe difagree to amendments made by je£led to* 


which 
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which the Lords had made to a Bill about a re -coinage of filver, 
that had been pafled by the Commons * ; which amendments, the 
Lords fay, “ they direfted to be communicated at a Conference, 
“ being willing to take that opportunity of acquainting the Houle 
** of Commons, that the Lords are fcnfible the alterations they have 
** made are (hort of what may be requifite to be done upon fo nice 
“ a fubjedt, but that whatever may prove defedtive, they have no 
** doubt will be fupplied by the care and prudence of the Houfe of 
“ Commons.” 

1 8. The Commons, at a Conference on the 17th of February, 
1702, ufed expreffions, which the Lords taking into confideration 
on the 1 8th, refolve.d to be ** highly refledting and unparliamentary." 
A Committee is then appointed by the Lords to confider, what 
•• further proceedings are fit to be had in this matter.” On the 
22d of February, the Lord Steward reports from this Committee, 
** That not finding by any precedent, that mcffages, delivered from 
** one Houfe to the other, at a Conference, have been anfwcred 
** otherwife than at another Conference, the Committee are of 
“ opinion, that the refolutions of the i8th inftant be delivered to 
** the Commons at a Conference.” To which report, the Lords 
agree. — The Commons afterwards defire a free Conference upon the 
fubjedt-mattcr of this Conference } in which they acquaint the 
Lords, “ That the Lords delivering at a Conference their refolu- 
“ tions, inftead of reafons, in anfwer to the reafons of the Com- 
•* mons, is not agreeable to the ancient rules and methods of Par- 
“ ment, obferved in Conferences between the two Houfes." 

* It is not ufual to deliver amendments at Fleet Prifon ; at which the Lords date their 
a Conference.— The common mode of pro- reafons for the alterations they had made, 
ceeding is by melTage. A fimilar proceeding The confideration of the report of this lall 
by Conference is had, at the defire of the Conference, is put off by the Commons from 
Lords, on the 15th of May, 170I9 relating to time to time, and at lafl dropt. 
a Bill for regulating the King’s Bench and 
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19. On the 7th of May, 1711, the Commons taking into confi** 
deration fome amendments made by the Lords to a Bill, make 
amendments to one of them, and then, oa the queftion for agreeing; 
to the Lords with their amendment lb amended, it pafles in the ne- 
gative. A Committee is then appointed to draw up reafons to be 
offered to the Lords, at a Conference, for difagreeing with this 
amendment, “ thus amended On the 1 ith of May> the realbns 
are reported, and the Conference is held on the l ath.*— As foon as 
the Conference is reported in the Houfe of Lords, the Lords re- 
folve, “ That they cannot but take notice of this, as unufual in 
** the methods of proceeding on amendments between the two 
** Houfes, and therefore the Lords muft ncceflarily defirc the opi- 
" nion of the Commons upon the provifo as fent down from their 

Lordfhips.” This brought on other Conferences, on the 16th, 
17th, and 23d of May, till, on the 3 ill of May, the Commons are 
‘compelled to aflign their reafons for difagreeing to the claufe as it 
^ifras originally fent from the Lords. 

20. On the 1 5th of February,. 171 5, the Commons rcfolve, Nem^. 
'Con, to defire a Conference With the Lords -f*, in relation to the 
courfe of proceeding on impeachments-exhibited by the Commons. 

21. On the r5th of July, 1717); meffage from the Lords, ** That- 
** the Lords had accepted, and pafled, Nem, Com a Bill ifor a General 

♦ I have heard Mr. Onflbw fay. That Mr, theanfwers inr writing to the Commons, which 
Bromley, the Speaker, was led into this error, the impeached Lords had delivered in to the 
by the Whig party who were then in oppo4 Lords, when they pleaded guilty. The Lords 
fition, in order to expofe his inability for the admitted the objedlion, and on the 20 th of 
Btuation, in whkh he had been placed by the February came to a refolution, ** That, for 
Tories. ** the future,* all writings delivered Into the 

f It appears from the report of the Com- “ Houfe of Lords, by perfons impeached by 
jnhtee, on the i6th of February, who were ** the Commons, at the time when they pot 
appointed to draw up what was proper to be ** in their anfwers or picas, .or true copies of 
offered at the Conference, that the objeA of ** fuch writings^ fhall be forthwith fent to the . 
this Conference was to corrc£l a mlftake the w Colmnons,^* 

Lords had committed, in not fending down 


“Pardon,’* 
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^ what Account* 

Pardon.” This menage facing objcdted to, a Committee is ap- 
pointed to prepare reafons to be oiFered to the Lords upon this 
meflage ; which being reported, two Conferences are held 

j!?. Qn the lath of July, 1721, the Lords defire a Conference 
with the Commons, wjjich is agreed to ; and it is to afk, on the 
part of the L,or 4 s, .^e of the Commons, in order to have 

a ftate of the fadls, on which pupifiiing the diredlors of 

the South Sea Company was grounded, more fully laid before their 
iford/hips *1-. 

23. On the 2^th of ^ril, 1729, a Conference is defired by the 
Lrords, and held, fqr the purpofe of defiring the afliftance of the 
Commons, to lay before the Lords, a ftate of the matters of fadt, 
which are fuggefted in a Bill for difabling Bambridge to hold the 
oftice of Warden of -the Fleet, as the ground and foundation upon 
which the Common? proceeded to pafs the Bill. On the 28th, a 
Committee is appointed to ftate the matters of fadt ; which arc re- 
ported, and communicated to the Lords, at a Conference, on the 
30th of April J. 

24. The Lords having made amendments to a Bill for preventing 
the committing of frauds by bankrupts, to one of which the Com- 
mons difagreed. Conferences are held between the two Houfes on 
the fubjedl of this amendment.— The Lords infift on their amend- 
ment, and the. Commons do not infift on their difagreement ; and 
on the ift of June, 1732, they acquaint the Lords, at a Conference, 

• See in the Appendix to this volume Committee for the purpofe of Hating the mat- 
X.) the feveral reafons fuggeAed on the ters of fad, on which the Bill was grounded* 
part of the Lords and Commons^ in objedion They report on the 14th of July, and comma- 
CO, and fupport of, this proceeding, as far as nicace this Ante to the Lords at another Con- 
it related to the forms of Parliament* ference. 

t The Commons dired fuch Members as t ^he 15th of March, 1731, and 

were of the Committee of Secrecy, to be a the 3d and 15th of May, 1732* 

c 2 
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That they do not infift on their difagreement ♦ j and they dellrer 
back the Bill with the amendments. 


25. See the proceedings on the aift of November, 1739, on the 
Commons defiring a Conference with the Lords, to communicate a 
refolution agreed to by them, touching the interruption of com- 
merce by the Spaniards, and to defire the concurrence of their Lord- 
ihips. — See the 22d and 23d of November; 


26. On the 6th of November, 1745, the Lords dcfiire a Con- 
ference, touching certain treafonable declarations and printed papers, . 
publiflied and difperfed about the kingdom by the Pretender and bis 
cldcft fon. — The Conference is held the next day, the 7th of No- 
vember, 


27. On the 29th of March, 1756, the COitimons defire a Con- 
ference with the Lords, upon a matter of great importance; coneern-- 


ing the* defence and fecurity of bis 
prefent critical conjunfture'j* 

• The propriety of this lall comfliunication 
being made to the Lords ‘‘ at a Conference, 

and not by melTage,” arofe, from the Com* 
mens being at that time in poflefiion of the 
Bill, which they were obliged to rc-dcliver. 
—When the Lords, on the i6ih of June, 1747, 
do not infi/l, after Conference, on an amend- 
ment made by them to a Bill, they, being in 
poHcdiijn of tb^ Bill, make this communicasiun 


Majefty and his kingdoms, in the 


to the Commons by ** mclTage,” and not at a , 
fecond Conference.'* 

t This Conference was to defire the con- 
cnrjence of the Lords to a refolution agreed to 
by the Commons, to addrefs hU Majefty,, 
" That he would be pleafed to order twelve 
** battalions of hi» Lie^oral'lroops to be forih- 
•• with brought imp this Mngdom.” 


CONFERE NCE. 



( 13 ) 


C O N F E R E N G E. 

Number of Managers \ Ttme^ and Places 

I. the 6th of December, r 555 , upon a meflage fent 

V-/ from the Commons to the Lords, to declare their opi- 
nion, that their privilege, was broken, by one of their Members 
being bound in a recognizance in the Star Chamber, to appear be*- 
fore the Council, twelve days after the' end of the Parliament a 
melTage is returned from the Lords to require fix of this Houfe to 
confer with the Lords upon that fubjedt; Whereupon Mr. Comp* 
troller,, Mr, Secretary Petre, and four others, went upi and being 
returned, reported, ** That the Chief Juftice, Mailer of the Rolls, 
and Serjeants,, did clearly affirm, that the recognizance is no breach . 
“ of privilege 

2. On the 24th of January, 1557, Mr; Speaker tiCclaired from the 
Lords, That it was meet to feek for the fure defence of the realm* 
and a relief for the fame ; and, to enter into that, the Lords had ap- 
pointed three Earls, three Bhhops, and three Barons ; unto ' whom t 
were’ appointed twenty-one of this Houle -j*;; 

3i A Bill from the- Lords for the puniihment. of treafons, had 
been agreed to by the Commons, with a provifo by way of amend- 
ment. On . the ’ 3d of March, 1558, there is a meflage from thfe 
Lords, by the Solicitor General J, to delrre That ten . of this Houfe 
may attend ‘certain of the Lords- to-moi-row, about this provifo. On 
the. i 3tb of ;March, it appears, from the Lords Journals, that they . 
agreed to the amendment. . 

• See the, obfervatlons upon thb cafe in the Commoniers only ought to have been appoint-*, 
volume of this Work, page 74, N® 27. ed. 

f By thf ancient rule of the Houfe> eighteen t . See befofe, note • p. 2i£; 

4i» Oat 
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4. On the 31ft of Oftober, 1^66, the Privy Counfellors *, with 
fixty-five of the Houfe, went up to the Lords; and returning, after 
thanks, received anfwer. That on Saturday nfixt, in the afternoon, 
the Lords will confer with them in the Utter 4 Chamber of Par- 
liaments — This Conference was on the fubje«Sl ©f Queen Elizabeth’s 
marriage. See her anfwer on the 6th of November. 

5. On the 26t'h of March, 1604, a Conference is defired with 
the Lords, about the matter of Wardlhip ; to which the Lords 
agreed, and fent back word. That for their number, time and place 
fOf meeting, they would fend anfwer by Meflengers of their own. 
On the lame day, they fend a meflage by two Judges!};, a King’s 
Serjeant, and a Mafter in Chancery, That they have appointed the 
Conference to be held in the Painted Chamber, at two o’clock; 
and that their Lordlhips had apppointed thirty of their Houfc, to 
meet fuch a number of this Houfe as ihall be thought fit. The 
Commons returned for anfwer. That they will attend the Con- 
itrence with the number of fixty, at tire time and place ap- 
pointed §. 

6. On the 23d of February, 1623, the Lords, having defired a 
Conference between both Houfes, and having appointed the Painted 

♦ Sec in the Lords Journals of the 30th and mon Pleas ; Sir John Crookc, Knight, Deputy 
3 1 ft of Odober, the names of the Lords and Chancellor of the Exchequer, and one of the 
Commons, appointed to manage this Con- King’s Serjeants at Law; and Sir Richard 
ference.— In Sir Symonds Dewes’s Journal, Steele, Doctor of Laws, and a Mafter in 
p. 102,— i 26, there is a much fuller account Chancery. 

of the fubjefi-matter of this Conference, than § The following entry is inferted in the 
in either the Lords or Commons Journal. Commons Journal of this day, ** Note, as an 

f This is probably, The Outward,” or " ancient rule of the Houfe, that, upon any 
ivhat is now called ♦<The Painted Chamber,” ** Conference, the number of the Commons, 
and where Conferences between the two named for the faid Conference, arc always 
Houfes are ilill ufually held, ** double to thofe of the Lords ; and the place 

J Thefe Melfengers, are Sir John Popham, and time of meeting appointed by the 
Lord Chief Juftice of England ; Sir Chrifto- Lords.’’ 
pher y elver ton, one of the J udges of the Com- 

1 Chamber, 
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Chamber, fend word the next day. That, thinking the Painted! 
Chamber too ftralt, they have, in refped of the weight and im- 
portance of the bufinefs*, thought Whitehall the fitter place. To 
which the Commons agree. 

7. On the nth of March, 1623, the Lords defire a Conference^ 
and mention their number of twenty-four, but no time or place. 
The Commons anfwer,. That they will give their Lordihips a meet- 
ing with a proportionable number, at fuch time and place as their 
Lordlhips (hall appoint ; and immediately name forty-eight Members 
to attend. The Lords appoint, the meeting prefently, in the Painted 
Chamber. 

8. On the 29th of April, 1624, the Lords, upon a Thurfday, 
defire a Conference on the next day. The Commons having ap- 
pointed bufincfs on that day, dcfire the Conference may be on Satur- 
day ; to which the Lords agree •f*. 

9. On the 22d of Jiine, 1625, the Commons dcfire a Conference 
with the Lords, to join in a petition to the King, fora General Faft;, 
the time and place, and number of Committees, they leave to the 
Lords 

10. On the 7th of July, 1625, the Lords defire a Conference, to * 
be held “ prefently.” The Commons fend back word, ‘‘ That 


• This Conference was held, to hear, from 
the Prince of Wales and .the Duke of Bucking- 
ham, their account of tlie Prince's Journey into 
S|)ain, and of the negociations there. Sec this 
Report at length in the Lords Journal of the 
27 th of February* 

t This is the entry in the Commons Journal; 
but what is entered of this proceeding in the 
Lords Journal of this day, was more probably 
the real ftatc of the cafe, as it is ntore confonant 
to the rule and practice of Parliament, It is 


there faid, " That the Commons, having ap-^ 
pointed the time, required for this Con- 
" ference, for other baiinefs, dclirc their Lord- 
** ihipa to appoint fame other time, and they 
will attend accordingly." The Lords then 
appointed Saturday, and fo. anfwered the 
MeiTengers. 

t.Tht Journal of the Commons being 
wanting here for (bme days, See the proceed- 
ings upon tluS' Conference in the Journals of 
the Lords, . 

” they 
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** they are in a ferious and weighty bufinefs, which they conceive 
** xAzy hold long, and will therefore fend anfwer by Meffengers of 
** their own.” X)n the 8 th of July, the Commons fend word. That 
they are “ now ” ready for the Conference required by the Lords j 
to which the Lords anfwer, That they appoint the Conference to- 
morrow morning at eight o’clock, in the Painted Chamber. 

11. On the 30th of March, 1626, the Lords defirc a prefent 
meeting of a * Committee of both Houfes, The Meffengers nam- 
ing no place for the Conference, the Meffengers are called in again, 
to know whether they have warrant to name any place j they an- 
'fwer, the place defired is the Painted Chamber. 

12. On the 13th of May, 1628, the Lords defire a Conference, 
at three o’clock this afternoon, in the Painted Chamber ; to which 
the Commons anfwer. That they cannot be ready by three o’clock, 
for the Conference, but that they will give the Lords further know- 
ledge in convenient time. On the 14th of May, the Commons 
fend word. They are ready j and then the Lords appoint the time 
and place. 

13. On the 2 2d of April, 1640, the Lords defire a Conference, 
their number twelve anfwer returned, That this Houfe will meet 
their Lordlhips at the time and place, with a double number, “ as 
** the ufual cuAom is.” 

•14. On the loth of November, 1640, the Lords defire a Con- 
ference, their number is twenty ; anfwer returned. That the Houfe 

* It appears from the Commons JoarnaU fiance of fuch a conference. See in the 
that this Committee was compofed of all the Parliamentary Hiftory« Vol. VI. p. 451. what 
Members of both Houfes.—-** The grand paiTed on tins occaflon ; and the remonllrance 

** Committee of the Houfe of Commons, and thereupon, prefented by the Houfe of Com- 
** the Committee of the whole Houfe of mons to the King, on the 5 th of April* 

^ ILords.** I don’t rccollefl any hsmlar in* 


will 
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*7 

will meet the Lords prefently, with a proportionable number. See 
alfo the 14th of December, 1641. 

15. On the 8th of June, 1661, the Commons delire a “ pre- 
“ fent ” free Conference, in ** the Painted Chamber j” to which 
melTage the Lords return an anfwer. That they will take the mef- 
fage into confideration, and fend an anfwer by MelTengers of their 
own. The following entry is immediately made in the Lords 
Journal, “ The Lords conceived, that the Houfe of Commons by 
“ this meflage, demanding a prefent ” free Conference, and ap- 
“ pointing “ the place ” likewife to be in the Painted Chamber, is 
“ a breach of the Privileges of this Houfe; it appertaining of right 
** to the Lords, to appoint both the time and the place 

16. On the 7th of January, 1691, the Lords defire a “prefent ” 
free Conference on the fubjedl-matter of a former Conference. The 
queftion being put, “ To agree to a “ prefent ” free Conference 
“ with the Lords, as the Lords do defire it palled in the nega- 
tive. And the Commons immediately refolve. That a melfige be 
fent to the Lords, “ to-morrow morning,” to acquaint their Lord- 
fliips. That this Houfe doth agree to a free Conference on the fub- 
jedt-matter of the laft Conference. This mefiage is delivered to 
the Lords on the 8th of January, and they appoint the Conference 
to be held on the 9th. 

17. On the .30th of December, 1692, the Lords defire a free 
Conference, “ To-morrow at eleven o’clock.” The queftion being 
put. That the queftion for agreeing to a free Conference, as the Lords 

• In a Conference held the fame day, on fage (hall be fent to their Lordfhips, nor no 
the fubjed of this meffage, which is reported fuch entry made in their books by their 
in the Lords Journal of the loth of June, the Clerk, And it appears, from the entry in the 
Members of the Houfe of Commons admit Commons Journal of the ^tli of June, that 
that this was a miftake ; and fay, that they this midakc was correded accordingly* 
will take care for the future, that no fuch mef- 

Voi. IV. 3 > <da 
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do defirc, be now put, it palled in the negative ; and the Meflen- 
gers are informed, the Commons will fend an anfwer by MelTengers 
of 'their own. No motion was made upon this fubjedt on the 
morrow, the 31ft of December, but on the ad of January, the Com- 
mons agree to this C-onference, and order Colonel Granville to go 
to the Lords on the 3d, to acquaint them therewith. The Lords 
appoint the next day, the 4th of Januarj^ for heading this Con- 
ference. 


18. On the 8th of March, 1704, the Commons fend a melTage 
to the Lords, to acquaint them, “ That when their Lordlhips fent 
** yeflerday to delire a Conference, the Commons were juH riling; 

but that this Houfe will meet their Lordlhips at a Conference, 
“ as their Lordlhips have delired, at Inch time as their Lordlhips 
“ Hiall appoint ; the time named yefterday being now palled.” 


19. On the 2 1 ft of Februar)'-, 1715, the Lords delire a Confe- 
rence with the Commons the next day at two o’clock, in the Painted 
Chamber. On the 6th of March, the Commons fend a mclFige to 
the Lords, That they were prevented by extraordinary bulinefs 
from meeting their Lordlhips on the 22d of February, as was delired 
by their Lordlhips, and delire the Lords to appoint fome other 
time. The Lords appoint two o’clock the next day, the 7th of 
March, for holding the faid Conference, to which the Commons 
'agreed. 

O 


• On the 22J of February, the day which 
the Lords had firH: appointed for the Confe- 
rence, the Commons before two o’clock, the 
hour named, refolvcJ to luljoiirn to Tliurfdny, 
the ill of March. The rcafjii for this ex- 
traordinary proceeding is faid, in Chandler’s 
Debates, Vol. VL p. 67, to have been, 'Fhat, 
feveral i\titions being ready to bs delivered 
to the Houfe of Commons in behalf of the 


Scots Lords, that had been impeached and 
condemned, and ngainft whom fenicnce had 
“ been pronounced, thofe Members, who were 
for having the law executed^ in its full ri- 
gour, in order to avoid any further impor- 
tunitics, moved this adjournment for eight 
days ; which was carried on a divifion only 
« by feven ; numbers being 162 to I55»” 
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CONFERENCE. 

III. Managers ; how named, 

i; the 4th of May, 1604, upon a Conference to be held * 

V_x with the Lords, touching the Union * of the two king- 
doms, England and Scotland, every Committee was named alone, 
and a fcveral qucflion made upon his name ■f’. 

* It is well known how much King James 
the Firft had this objetSl at heart, and how 
early in his reign he recommended it to Par- 
liament, and with what unremitting attention 
he purfued it. The proceedings relating to 
it, between the two Houfes,,Iafted from April, 

1604, to June, 1607, On the aift of No- 
vember, 1606, there is entered in the Com- 
mons Journal, the inftrument of the Union, 
jigned and fealed by 39Fngli(li, and 28 Scot- 
ti(h commiffioners. A Bill paffed in this fcf- 
fion for abolifliing all memory of hoftilitics 
between England and Scotland, which is print- 
ed in- the Statutes at large, 4 Jac. I. ch. i. 

■—See alfo a fummary account of thefc pro- 


ceedings in the Parliamentary Hiftory, Vol. V. 
p. 163 to p. 214, and compare them with the 
articles of Union agreed to between England 
and Scotland, jud a century after. 

f In general, a Committee of Members to 
manage a Conference is named as other Com- 
mittees are, by Members calling the names of 
other Members, indifcrimiuately, and which 
are taken down by the Clerk, as he hears 
their names. But, if it is infiilcd on, the name 
of each Member mud be moved feparately, 
and a quedion put upon his being a Manager 
of fuch Conference. See the 2d vol. of thii 
work, p. 183. 4. 
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IV , Caufe of defiring^ to be exprejfed, 

I* 5 *^ of April, 1606, the Commons defirc a Con- 

V_^ ference with the Lords, touching matters ecclefiaftical ; 
to which the Lords anfwer. That, as the propofition is very general, 
they defire to be certified before hand what the caufes and particulars 
are, that they may be the better prepared to give anfwer. The 
Commons, upon this, Ipecify the particulars, and the Conference is 
held. 

2. On the 2d of Auguft, 1641, the Lords defire a Conference * 
to which the Commons anfwer. That their Lordfliips, having de- 
manded a prefent Conference, without any expreffion of the fubjcdl 
or matter of that Conference, which is contrary to the conftant 
courfe of either Houfe — this Houfe cannot therefore yield to a pre- 
fent Conference. The Lords immediately fend back a meflage for 
a prefent Conference, exprefling the fubjeit upon which it is de- 
manded. 

3. On the 10th of April, 1671, the Lords defire a Conference 
upon a Bill 5 and alfo a Conference, “ touching an addrefs to be 
** made to his Majefty.” The Houfe, taking notice that the 
meflfage did not mention the fubjeft-matter of the faid addrefs, 
appoint a Committee to fearch for precedents concerning meflages 
of this fort i and return an anfwer to the Lords, That the Com- 
mons agree to the firft Conference ; but with refpeil to the other 
part of the meflage, that they would fend anfwer by meflengers of 
their own. On the iith of April, the Lords acquaint the Com- 
mons, by meflage. That their Lordihips conceive their anfwer fo un- 
parliamentary 



Conference,--- of defring^ to be exprejfed. 2 1 

parliamentary* ** , that diey cannot proceed in " that” Conference} 
and delire a Conference upon that anfwer*!-. , 

4. On the 22d of March, 1678, the Lord$ defire a prefent 
Conference in the Painted Chamber; upon which the Commons 
come to a refolution, That a mefiage be fent to the Lords, to 
** acquaint them. That, this Houfe having received a mefiage from 
** their Lordlhips, whereby they defired a prelent Conference with 
“ this Houfe in the Painted Chamber, it is not agreeable to the 
** ufage and proceedings of Parliament for either Houfe to fend for 
“ a Conference, without exprefling the fubjedt-matter of that 
** Conference.” On this mefiage the entry in the Lords Journal 
is, “ The Lords knowing of divers precedents where Conferences 
** have been defired, without exprefling the particular occafions J j 
“ yet, confidering the important bufinefs now before them, they 
“ think it not expedient to lofe any time in difputing the matter;” 
they therefore fend a melTage, to delire a prelent Conference concern- 
ing matters relating to the Earl of Danby. 


5. On the 7th of December, 1768, the Lords delire a Confe- 
rence with the Commons, on the fubjedt-matter of their melTage 
to the Lords. The Commons order, “ That the melTengers be 
“ acquainted, that the Commons, having fent feveral meflages this 
“ day to the Lords, defire to know from their Lordlhips, upon the 


* A t one of the Conferences, the Commons 
fay, “ That they conceive the Lords were 

** very fudden, fy a mejjage, to term a pro- 
« ceeding Unparliamentary, before reasons 
** OB either fide were heard ; and they con- 
** ceive, there is hardly a precedent to be 
« found, where, by a mefiage (before any 
« Conference) the Lords or Commons have 
called any thing Unparliamentary/*— -See 
the Lords Journal of the iith and 12th of 
April. 

f When this matter comes to be explained, 

2 


it appears that the irregularity originated 
from a miftake in the delivery of the firil 
mefiTage from the Lords; which was intended 
to be, not for two Conferences, but for one 
Conference, on the Bill and an cid i^ fs to the 
King upon fomc of the fubjecLmaMe; i of the 
Bill. When this had been fo expl;/atd, and 
the mefiage repeated properly, the Commons 
agreed to the C'onfer^cc. 

t No fuch precedents are ftated by the 
Lords, nor has it hitherto appeared that any 
fuch exifi. 


“■fubjedl- 
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** fubjeft-matter of which meflage, the Lords do delire a Con- 
“ ference.” The Lords then defire a Conference upon the meflage 
from the Commons, * defiring the attendance of two Lords, to be 
* examined as witnclTes.’ 

6. On the 29th of Odober, 1795, the Lords fend a ' meflage, 
defiring a prefent Conference in the Painted Chamber. The entryj 
in the Journal of the 22d of March, 1678, is read, and then the 
Commons return an anfwer in the words there ufed. The Lords 
then defire a Conference, exprefling the fubjed-matter on which it 
i$ defired. 


CONFE- 



{ ) 


CONFERENCE. 

V. Form of holding, 

1. the 14th of November, 1558, the Lord Chancellor, 
Lord Treafurer, and feveral other Lords, came into i^e 

Ilouie of Commons, fitting where the Queen’s Privy Council of this 
Houfe ufcd to fit, and the Lord Chancellor declared. That by ne- 
ccflity, and for the fafeguard of the Realm, a fubfidy muft be had : 
Mr. Speaker and the Privy Council then fitting from them on the 
lowed, benches And after this declaration made, the Lords de-^ 
parted. 

2. On the 14th of April, 1604, is the firft Conference defired by 
the Lords, on the fubjedt of the Union -j*. In the courfe of this 
Sefilon, feveral Conferences are held between both Houfes, and be- 
tween Committees of both Houfes, on tliis important fubjedlj. 

3. On the 1 2th of March, 1606, it was this day moved, in the 
Houfe of Commons, “ That, feeing the ancient proceedings of 
“ Parliament had heretofore been by way of Bill, and Conferences 
“ not fo ufual j and that now the inconvenience and difeafe being 

* Nothing came from this Conference, as the Convocation Houfe, touching feme quef- 
Quecn Mary died three clays after, on the 17th tions relating to matters of religion, then pend- 
of November. See rariijp.ciuary Hidory, ing in tlie Houfe of Commons. Upon this 
Vol. lil. p* 355. “ mefi’age there grew fome difpute; and it 

t Sir Edwsrd Coke, then Attorney General, was urged, that there was no precedent of 
was one of the Mcllengcrs fent by the Lords any Conference with a Convocation ; but it 
to defire this Conference. “ was faid, they would be ready to confer of 

t There is a very curious entry in the any matter of that nature with the Bifhops 
Journal, the 16th of April, 1604, of a meflage ** as Lords of Parliament, and wiftied that fo 
from the King, dehring that the Houfe of “ much might be made known to his Ma- 
Commoiis would coi fjr with the Members of « jclly.’^ 
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found 
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" found very great, in the long and painful {landing, and being 
** bare-headed, of fuch Committees as are appointed by the Houfe 
** upon feveral occalions, to attend Conferences with the Lords of 
*' the higher Houfe, the Houfe would be pleafed to enter into con- 
” fideration what courfc were fitteft to be taken for the procuring 
“ fome more eafe and conveniency on that behalf a Committee 
is accordingly appointed upon this motion. On the 1 4th of March, 
Mr. Fuller reports the travail of the Committee, touching {landing 
and being bare-headed at Conferences with the Lords : He faid, 
(i.) That it appeared “ from precedent,” that in the 6th Ed- 
ward III. the Lords and this Houfe “fat ” all together; that upon 
any occafion of Conference, the Lords came down, and the Con- 
ference was held with us, “ in ouf own place of fitting.” (2.) It 
was urged “ for reafon,” that in all commilTions, though the perfons 
were unequal in degree, yet, if they were equal in coii.unffion, 
they “ fat ” alike, and were a 1 covered or bare-headed alike - 
(3.) for “ necelTity,” that it was found a great hurt, and danger 
to the health of their bodies, and almofl impoffible for the flrongell 
body to endure, confidering the length of Conferences, and the 
crowding and thronging there Upon this report it was moved. 

That 

• Notwithftandlng thefe arguments, drawn' Commons, that the Lords intended fomething 
from “precedent/* from “reafon,** and from new, as to the fitting and keeping on the hat 
“ neceffity,** and reported almoft two hundred of the Lord who was to manage the Confe- 
years fince, from a Committee exprefsly ap- rencej of which intimation to the Conrmons 
pointed to confidcr of this fubjtft, no altera- the Lords having notice, confulted among 
lion has been made in the form of the Com- themfelvcs, arid upon eftabliflied precedents 
mons attending at Ct nferences with the Lords, fettled the manner, in which the Lords, who 
—The following notes and obfervations of w'crc to manage the Conference, were to be- 
Mr. Onflow, explain very clearly what the have towards the Commons; and the Mem- 
proceedings at Conferences ought to be. bars of tiie Houfe of Commons, being pri- 

“ On the 19th of March, 17x8, the Lords vately informed of this, allowed it to be agrcc- 
dtfire a Coitfcrcncc relating to Gibraltar and able to the pradice of Parliament; and it was 
Minorca, which was agreed to by the Cora- this:—" The Commons being at the place 
mons, and held the iame day. Before the “ of Confereiu:^ Handing and uncovered, and 
holding tliL* Conference, a private intimation “ the Lords comii»g in uncovered, but fiiiing 
was given to fomc Members of the Houfe of ** down and covering their heads, the Lord 

« Prefiden^ 
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That Sir Francis Bacon, or fome other, might be fent in me0hge 
to the Lords about it $ but, upon further debate, it was refolved to 
be forborn at prefcnt ; and the reafbn— becauie it was probable^ 
that the Lords might hear of the motbn, conhder of the reafon, 
and provide accordingly *. 

4. On 


PreAdent^ Duke of Devonftiire, rofe up, 
took off his hat, and Handing uncovered, 
acquainted the Commohs with the occafioti 
** of the Lords having deAred the Conference, 
" in words of his own, as an introdudtion to 
** the matter of the Conference; then fat 
down, put on his hat, and Atting covered, 
** read a refolution of the Lords ; after which 
he Hood up, palled olF his hat, and Handing 
« uncovered, delivered the refolution in paper 
«« to the Manager for the Commons who was 
«* to receive the fame : after which the Lords 
riAng, uncovered their heads to the Com- 
« mons, and, when they bad left the place of 
« Conference, the Commons departed to their 
own Houfe.’* (Note, The Commons are 
never covered, nor do they ever At at a Con- 
ference with the Lords.)— Mr. O. 

«« On the Conferences held on the 22d and 
23d of April, 1740, upon the amendments to 
tlie Bill to prohibit commerce with Spain, it 
was obferved by the Managers for the Com- 
mons, that fome of the Managers for the 
Lords came into the place of Conference with 
their hats on, which being mentioned in their 
leturn to the Houfe of Commons, I objeded 
^ it, and fo did feverai other Members of ex- 
perience in the forms of the Houfe. Upon 
which, when there was to be another Confe- 
rence, fome private intimatioa was given to 
the Lords of it ; and many of them inAHing 
that it was right fo to do, much debate hap. 
pencil in the Houfe of Lords upon sc, and a 
queHion was there Hated, to have it deter ^ 
mined, for putting on the hat,” but after- 
■wards laid aAde ; and then the Lords came to 
^ next Conference in this manner, ** They 


had their hats on till they came juHr withim 
the bar of the place of Conference, dien 
** pulled off their hats and widked uncovered 
to their feats, then pat on their hats and (at 
down ; when the Conference was over, they 
** rofe up, pulled off their hats, and walked 
uncovered from the place of Conference : 
" with which the Commons were fatisAed.” 
(N. B. That at this free Conference, accord- 
ing to ufage, the Lords who fpoke, did it 
Handing and uncovered.)-— Mr. O. 

At a Conference on the 25th of May, 
1757, the Duke of Bedford the principal Ma- 
nager for the Lords, and feverai other Lords, 
came to the Conference in the manner fettled 
on the 2ad and 23d of April, 1740, but not 
all ; which being objeflcd to in converfation 
with the Lords, the Lords who came to the 
next Conference, on the 27 th of May, did «// 
of them very exa^y conform to what had been 
done by the Duke of Bedford at the preceding 
Conference. And (b this matter is, I hope, 
now thoroughly fettled.” — Mr. O. 

* The Commons before tUs had, on 
the 28th of April, 1604, complained that, 
with refpefi to the ufual place of meeting 
(the Outward Chamber near the Parliament 
Prefcncc) the Houfe doth find it full of difeafe 
and inconvenience ; and deAre the place may 
be better fitted ; not out of any humour, to 
win any dignity to this Houfe, but merely 
for convcniency,— To which the Lords reply. 
That this inconvenience proceedeth of them- 
fclves of the Lower iloufe, becaufe in meeting 
they do exceed the number of the Commit- 
tees, which the Lords do not ; and if they 
would not exceed their number, the Lords 

hold 
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4. aOn the i9t4i of April, ii6a i , mdrage from the l-orcls to (JtrgiHi 
% GoMfertehce wrPh twenty-fow this Hon^b^Iajid that the Com- 
thittee’ froM hence may have ipower j, both to hear, an6ver> and de- 
hate. This i« agreed to f and tliat the Committee may have power 
to debate, but not conclude. On the 21ft of April, $ir Edward - 
^■Oke reports what pafTed at this Conference. 


5, On the 8th of May, 1626, the Commons deflre a Conference 
with the Lords, by a Committee of both Houfes, concerning the 
impeachment and accufation of a great Peer ; to which ineflage 
the Lords anfwer. That they accepted “ not a Conference ” but - 
a ♦ “ Meeting” by a Committee of both Houfes. 

6. On the 1.9th of Deceniber, i66r, the Lords, at a Conference, 
propofc that a joint Committee, conlifting of Members of both 
Houfes, fhould be appointed to fit during the recefs for the Chrifl- 
mas Holidays, to confidcr of a plan, that had been formed for dif- 
turbing the peace of the kingdom. The Lords appointed twelve, 
and propofe. That the Commons fhould appoint an anfwerable num- 
ber. The Commons accordingly appoint a Committee confifling of 
twenty-four f-. 

7» On 


hold the place convenient enough and of cafe ; 
and therefore the former place, in the Out- 
ward* Chamber, to contln ue . 

♦ It fhould feem from this diftinftion, and 
from the rcfolution in the Lords Journal of 
this day, That a Committee be appointed to 
receive what (hall be propounded unto their 
Lordihips, by the Committee of the Com- 
mons,” as if, at fhis time, the word Con- 
^ ference was not ufually adopted, unlefs it 
%vas meant that Members of both Houfes 
ihould take part in the converfation ; and that 
where they were only to hear, and not to 
fpeak, it was called a ** Meeting.*’ And yet, 

5 


on the 27th of January, 1628, thefe words are 
ufed proroifeuoufly in the Lords Journal, upon 
a Conference held about a petition to the 
King for a faft. When, on the iiih of 
March, 1623, the Lords dciire a meeting with 
the Commons by a Committee, confining of 
a feleft number. Sir Edwyn Sandys fays, “ Jf 
we give them a Meeting, we give them 
an Audience, and no Conference.” 
t This meeting was certaini/ no Confe- 
rence, but a joint Committee from both Houfes ; 
and accordingly, when Mr, Waller, after the 
recefs, on the 10th Of January, 1661, reports 
their proceedings, he llates, That the Mem- 

« bers 
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7. On the 23d of November; i6^» it is referred to the Cohi- 
■mittee of Privileges in the Lords, to confider of fome way how the 
Lords may be better accommodated ih their fitting in the Painted 
Chamber, than formerly, during Conferences With the Houfe of 
Commons. On the 4th of December, the Committee of Privileges 
offer it as their opinion, “ That the table in the Painted Chamber 
be fet crofs the upper' eiid of the chamber, where, oH forms, -tlib 
Lords only are to fit ; and that a bar ftiall be put at each end of 
** the table, to the end ho other perfons may. intermingle with or 
crowd the Lords j and that on the outfide of the. table there be 
no forms to fit on, fo that the Conimittees appointed by the Com- 
•* mons to manage or report Conferences, may ftand dole to the 
** table right before the Lords ; and that no perfons, who arc not 
** Members of the Houfe of Commons, be permitted, during the 
** time of Conference, to come above the lower bar, or rails, in^he 
** Painted Chamber.” The Lords approve of this, and order the 
Great Chamberlain of England to give diredlions accordingly.-rOn 
the Qth of December following, the Lords, at the motion of the 
Great Chamberlain, order, “ That a rail fiiall be fot on that fide 
“ of the table in the Painted Chamber, on which the Members of 
tlie Houfe of Commons are to ftand at Conferences, to the end 
'** that thofe Members, who are appointed managers or reporters of 
Conferences, may not be difturbed by the prefs of other perfons, 
ftanding behind them*'.” 

8. On the 6th of February, 1688, the Houfe being informed 
that there was fo great a crowd in the Painted Chamber, that the 

^ bers of this Houfe, when they met with Committee, and the report of their proceed- 
thofe appointed by the Lords, fat down with ings, 

** them, and put on their hats, without any • The place in the Paliited CSiamber, 

V exception taken by the Lords.*' Sec in the where Conferences continue to bfe ^held, fe- 
jd vol. of this work, p. 34. under title, Joint mains now fitted up in the manner, as it fhoutd 
Conmitue of Houfei of ^ Lords and Commons, feera, as was dircfked by thefe Orders, 

N* 1, the cccafion of appointing this Joint 

E 2 
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Managers appointed to m^jj^age the Free Conference could not 
come to the table, the Serjeant is ordered to go to the Painted 
Chamber, “ without * the mace,” and to require the Members to 
return, iii order to the room's being cleared of Grangers, The 
Seijeant informs the Houie, That he had acquainted the Member 
in the Painted Chamber with the order, of the Houfe, to return,, 
hot that trery few of them took notice of the diredion.of the Houfe. 
The Clerk is then ordered to go with the Serjeant, and take the 
names in writing of fuch Menibers as refuie to obey the directions of 
the Henfe. Immediately after which, the Lorda fend, a medage,. 
That the Painted Chamber is now empty, and that their Lordihips 
doexpedt the Members of this Houfe at a Free Conference. And' 
the Managers went. 

9.. On the 29th of July, 1689; the Houfe of Lords were moved, 
** That whereas Serjeant Maynard and.Sir. Thoqxas Lee, two MemT 
** hers- of the Houfe of Commons, were to be Managers of the Free 
** C<Hifeience in the Painted Chamber, and were aged andJame,. 
***they might be permitted each. of them to have a flool toiit onj’.," 
which the Houfe granted. 

loi Oh the ift’of March, i692,.the Commons went to a Cdht 
ference at the Time appointed by the Lords ; but the Managers re-r 
turned,, and acquainted the Houfe, That having been at the. place 
appointed forf the Conference, they underftood the Houfe of Lords 
was not yet. fet; Upon this a Conference isr defired with the. Lords 
upoii the method *bf proceeding between the two Houles.. But the 
Lorda immediately fend down a medage, “ 'That the Speaker of. 

*'Tkcp4Mted Chamber belongs- to' the HonfeoFCbnanons. The deoring the Cham- 
Iloufii o^Lords. and ' therefore it wonld have bhr of ilrangers. was the duty of th» Lords; at - 
been impMper ibr the .Seijeant tahave gone foon'as the Members of the.- Houfe of Com- • 
«• wkh the mace.” His orders extended only mons are withdrawn, the Lords fend word, > 
to ntais of the Mcaabenof tlm that the Pdntcd Chamber is now empty. 


« the 
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** the Houfe of Lords * livmg two miles out of townj and the hadncfs 

of the road at this prefent, was the only occafion of their Lord- 
•* ihips not coming to the Conference, at the time appointed.”^ 

II. On the 1 6th of January,. lypa, the Managers of the Com- 
mons went to a Free Conference in the Painted Chamber, on the^ 
Bill for preventing occalional conformity j. but from the crowd they 
could not get to the table. The Commonsr firil' fend a medage to 
the Lords, to defire they will give orders for preventing this inter- 
niption. The Lords fend word, “ They have given orders; but 
“ unlefs the- Commons - will fend for their own Members, it will be 
“‘difficult to : Be done.'.’ The Commons then lend' the Serjeant, 
and afterwards-' the Clerk- A’ffiftant, to fumtnon the Members, and ’ 
take the names of fucK as refufe to- come. And -when all are come 
in,, the Houfe order,. “'That no Member do -prefume to go out of 
“ the Houle, till the Managers are gone out for the Free Con- 
** ference, , and until Mr. Speaker daleave the Chair.” 

12. See the proceeding on . the Conferences, holden at the defire 
of the Commons, touching . the amendments made by the Lords to 
the Bill for prohibiting commerce with Spain, on the 25th and 
28th of Mardi j and on the 14th and 17th of April, 1740. On 
the 22d of April, the Managers from the Commons going to the 
Conference at the time appointed, and being returned, Mr. Walpple 
reported, " That they had waited a confiderable time, but that; 

“ the Lords not- coming, the Managers had thought it their duty 

* ' This Speaker of the Houfe of Lords, was by a Commiffion from the King, in the room of • 
Sir Robert Atkyns, the Lord Chief Baron : the Marquis of Halifax, who had adlcd as fuch 
he not coming, the Lords chofe the Duke of- till that time from the Revolution) until the 
Somerfet Speakw’, pro Jempqre. M foon as of March, 169^-3, when the Great Seal 
Sir Robert Atkyns came^ in the courfe of the was given to Sir John Somers, asLord Keeper, 
dayi he took Els feat as Speaker. He was See the particulars of Sr Robert Atkyns's 
Speaker of the Houfe of Lords, from the 19th Life, in (hc New Biogr* Biitr VoL 1 . p. 324. ^ 
of Oftober, 1689 XwHen he waa fifft appoinced 
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** to wait no longer ♦.’* On the a 3d, the Lords, by Meffage* 
make an excufe for this, and appoint another time for the Con- 
ference. 

• It appears from the' Lords Journal of of proceeding to and at the faid Conference.*-* 
the ltd of April, that, after the Lords had .This was the caufe of the Lords not coming 
been informed. That the Managers of the at the time they had appointed. This was one 
Commons were ready, in the Painted Cham* of the Conferences mentioned before by Mr. 
ber, and the Lords had appointed their own Onflow, in the note, p. 

Managers, a debate arofe toacliing the manner 
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VI.. Rules of /peaking at ^ 

.the 7th' of February, ..15 Bo» upon .motion made by 
. Mr. Nortor., it is ordered, ** That ’ fuch perfons as ihall 
‘*'‘be appointed by this Hoafe at any time to have Conference 
** with the Lords, .fhall and in.iy ufe any reafons or perfualions 
** they fiiall think good .in their, diicretions, fo as it tend to the 
maintenance of any tiring done or na fed this Houfc, before fuch 
“• Conference had, and not' otherwife ; But that any fuch perfon 
“ /hall not in any wife yield or aiTent, at any fuch Conference, to 
**“ any- new thing there proponn led, until this. Houfe be firft made 
“ privy thereof, and give fuch order..” 

2. It appears as if, at a Conference hdlden touching the griev- 
ances ariling from purveyance,- and whidi is reported on the 20th 
of Febraary, 1605, fomc reflections had been thrown out againft ' 
Mr. Hare a Member: It is immediately refolved. That Mr. Mare 
might be cleared by this Houfe firft, and then a meflage to the Lords^ 

* That their Lordlhips would not in future cenfure any without the 
‘ judgment of this Houfe.’. Mr. Hare is juftified, and a mefliige 
fent to the Lords,' with the defire of this Houfe, on the 22d of 
February, * That they forbear hereafter all taxations and reprehen- 

* fions in Conferences*.” — See the. 24th of February. . 

3. At a Conference, .which Sir Edward Coke reports on the 9th ■ 
of Auguft, 1625, he fays. The Lords would have fent another 
meffage by him j but he refufed, as having no authority ; and there- 
fore defired them to fend it by meflengers of their own. : 

.* There is no entry upo>n this fubjeft in the Lords Journal. 

4. On 
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4.. On the 4th of February, 1640, Mr. Txeafurcr acquaints the 
Houi^, That he had, according to the commands of the Houfe, 
deUv^ed to the Lords, at a Conference, the vote of this Houfe, con- 
cerning the friendly affiftance to be given to the Scots,— and that, 
after the vote was read, the Lords dehred them to hear fomething 
that the Earl of Briftol had to fayj but becaule it was no Free 
Conference, and that it was a Conference prayed by this Hcmfe, 
■to which, the Houfe conceived, the Lords came only to hear, and 
not to propound any thing, and at which no reporters were by this 
Houfe appointed, it was thought, that, according to the ancient 
courfe of Parliaments, Mr. Treafurer had no authority, nor could 
report any thing that was at this Conference propounded by the 
Lords: And therefore no report was made. 

5. •Ontheayfli of July, 1663,00 the report in the Houfe of 
Lords of a Conference touching the Bill of Uniformity, the Lord 
Privy Seal acquainted the Lords, that one of the Members of the 
Houfe of Commons had faid, “ That what was fent down from this 
Houfe to them, touching this Bill, had neither jufeice nor prudence 
** in itj” which words the Lords held derogatory to the honour of 
this Houfe, and the Privileges df Parliament ; And they refolve, 
** That this Houfe will, in the next feflion, take into ferious confi- 
deration (before they enter upon any other matter whatfoever) 
” how to provide for the future, that their privileges may not be 
infringed or hroken.” 

On the 4th of January, 1692, the Commons, though at a 
Free Conference, decline proceeding to debate the fubjedt-matter of 
;}he Conference, till they had acquainted the Commons with what 
the Lords had feid. See this Cafe under the next Title, ** Free 
•“ Conferences.” 


7. On 
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7. On the 20th of March, 1 696, a complaint is made to the 
Houle, that a Member of this Houfe^ at a Free Conference with the 
Lords, had argued againft a Bill, fent up by this Houfe to the Lords. 
The Houfe order the Member to be named. ** Sir Samuel Ber- 
nardifton." An account is then given to the Houfe, of what he laid, 
and how he argued againft the Bill : and Sir Samuel Bernardifton 

t being heard in his place, and being then withdrawn ; the Houfe 
refolve, “ That in confideration of his great age and infirmities, 
and of his fufferings and fcrviecs* formerly in maintaining the 
rights of this Houfe, Sir Samuel Bernardifton be called in, and in 
his place ** only " reprimanded by Mr. Speaker which is done 
accordingly. 

8. On the 13th of June, 1701, Mr. Harcourt reports from a 
Free Conference, fome expreffions ufed at the Conference by the 
Lord Ilavcrftiam j which had been immediately objeded to by Sir 
Chriftophei Mufgrave j and which the Managers thought to be fo 
great an afperlion on the honour of the Houfe, that they confidcred 
themfelves, as obliged in duty inftantly to withdraw. The Com- 
mons refelve, (i.) “ That John Lord Haverlham hath, it the Free 
“ Conference this day, uttered moft fcandalous reproaches, and falfe 
** expreffions, highly refleding upon the honour and juftice of the 
" Houfe of Commons, and tending to the making a breach in the 
“ good correfpondence between tlic Lords and Commons, and to the 
** interrupting the public juftice of the Nation, by delaying the 

• ** proceedings on the impeachments And (2.) That John Lord 
** Haverlham be charged before the Lords, for the words Ipoken by 
** the faid Lord, this day, at the Free Conference : And that the 
“ Lords be defired to proceed in juftice, againft the faid Lord 

* This refers to what pafTed in the year Lords. See the Report of this matter^ made 
1668, on the difputc between ihe Lords and by the Solicitor General Finch, on the 2iil of 
Commons, in the cafe of Skinner and the Oaober, 1669— iu the 5d vol. of thia work 
Eaft India Company— when Sir Samuel Ber- p« 345 * 
pardifton was fined and imprifoned by the 

Vol- IV. F “ Haverlham ; 
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“ Haverfliam j and to inflidt fuch puriifhment upon the faid LorcTas 
** fo high an oflence againft the Houfe of Commons does deferve.” 
And that Sir Chriftopher Mufgrave do carry the faid meflage. On 
the 14th of June, the Lord Uaverfham defires from the Lords, 
to have a copy of the Charge ; which is granted him. On the 
I9fth he delivers in his Anfwer j which is brought to the Commons 
qn the 20th of June. No further proree Jing is had upon it in the 
Houfe of Commons, as the Parliament is prorogued on the 24th; 
but the Lords upon that day refolve, “ That the Commons not 
** having profccuted their charge, for words fpokcn by Lord 
“ Haverlham at a Free Conference, the faid charge fhall be dif- 
“ mified." 

9. At a Free Conference held on the 25th -of February, 1702, on 
the fubjedt of the public accounts; the Lords order their Managers, . 
“ That they be reftrained, not to permit the Commons to difpute 
^Mhc Lords’ jurifdidtion 

• See the proceedings in this cafe at length in Vol. III. p. 120 , and in the Appendix to that 
Vol. N® 13. 


CONFE- 
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CONFERENCE: 


VII. Free Conference, 

1, TJEFORE the Free Conference, which was held touching 
JO the queftion of the Poll Nati, it was refolved, on the 

23d of Fehiuary, 1606, That the Committees might beforehand 
agree amongft themfelves to diftribute the parts of the argument 
which was to be urged*; and to confider upon whom it might be 
fitted: to impofe the maintenance of every fcveral head “f*. 

2. On -the 19th of May, 1628— See, in the Journals of both 
Houfes, the proceedings at the Free Conferences touching the Peti- 
tion of Right 


♦ On the 24th of February, this Committee 
report the names of feveral perfons for the 
particular topics ; and out of thefe the Houfe 
leled, 


Sir Francis Bacon,— To make the entrance by 
way of preamble. 


Sir Edwyn Sandys, 
Sir Roger Owen, 

Sir John Bennet, 
JDr. James, 

•Mr. Solicitor, 

-Mr. Hyde, 

I^^r. Brock, 

Crewe, 


^ To offer rcafons and 
I precedents touching th® 
f moral law of nations— 
J jus gentium, 

} To aliifl for matter of 
civil law. 

To maintain argument 
, for matter of comoion 
law. 


Mr. llcdly. 


t See in the Journal of the 13th, 14th, 
17th, and 1 8th of February, the heads of the 
argumerts on both fides of the queftion.— See 
alfo Sir Edward <Joke’s Report of Calvin’s 
Cafe, in the jeh Report, and the argument of 
Sir Francis Bacon, then Solicitor General, in 
his Works, Vol. IJ. p. 153. Thefe, with 
Serjeant Moore’s Report of the proceedings in 
Parliament on this qucliion, and Lord Ellei- 
mere’s Ipeach in the Exchequer Chamber, as 
publiHieJ by himfelf, are colledlcd together, 
and printed in the tith Vol. of the State 
Trials, p. 75. 

I Fcr the debates upon this very important 
proceeding, and particularly upon the faving 
of the King’s fovereigo power, which had 
been Jded by the Lords— See the ift Vol. of 
Rufh worth’s Colleflions, page 561, ct fubf. 
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,3. €)i»the 5th of February, 1666, the Lords refufc a Free Con- 
ference, after two C nferences held, upon the fubjcdt- matter of* 
Lord Mordaunt being permitted,, upon his trial on an Impeachment,* 
to fit within the Bar 


4. The Houfc of Commons, on the ladi of November, 1667; 
having carried up the impeachment againft Lord Clarendon, defired,. 
That he might be fequeftered from Parliament, andforthAvith com- 
mitted to fafe cuftody — the Lor(fe defiro a- Conference- i^n this 
meffage on the rsth, in which they communicate to the Commons 
their rcfolution and their reafons, for not agreeing to this requeft. 
The Commons defire another Confercncei which is held on the 
j 9th of November ; in which they affign their reafons for infilling 
upon their demand.—On the 21ft of November, the Lords defire 
another Conference j to which the Commons anfwer. That they 
conceive there was a miftake in this laft meffage^ for that it fhould 
have been for a ** Ftee" Conference, by the ufual courfe of pro- 
ceeding between the Houfes ”(*; 


♦ See the proceedings upoir thefe Confc- 
fences, and Free Conferences, in the ;Appen* 
4 ix to this Vol. N* 9. 

f This brought on a difeuflidn bet\mn the 
two Houfti, as to the order oftheir proceedings 
«-tiie reaibns alledged by each party are hi 
the Lords Journal of the 2iil, zzd, and z^d of 
Ifoveniber. On the 23d of November^ the 
ComfBoni acqutefet in a Conference, as de- 
fired by die Lords mellage of the 2id, with- 
oat iniSfta^ on its being a <«Fi«e” Con- 
fcrence>^Thts Conference is held; and on 
the zdth of Noirember, the Comntoiis de- 
■land a ** Free *’ Omference, upon the fab- 
jedl-inatllr of this laft Conference. This mef- 
£1^ is referred by the Lords to their Com>- 
mittee of PritUeges« who report on the 2 j\hp 


and then the Lordd agree ro a Free ” Con- 
ference.— The report of this Free Conference, 
which is held on the zSch, is entered in the 
Lords Jonmal of the 29th of November, 1^67. . 
—On the ad of December, the Lords ac- 
quaint the Houfe of Commons, by meffage. 
That they are not fatisfted to commit the 
^ Earl of Clarendon; and fequefter him from 
Parliament, before particular reafons are 
fpecified or* aflrgned.^’ Upon which the 
Commons refolve, .** That this refufal of the 
Lords is an obftmflion to public jnftice, 
and is of evil and dangerous confequence.’* 
—See in the Appradia to dus voL the 
Report of the i^ee Conference of the zBth of 
November^ 



Chnfirmc9\ 

5. On the 26th of Januuy, 1670, the Commons difagrcc to 
the amendments made by the Lotds to a Bill, and defire a Gonfe- 
tence to acquaint them, and to afilgn tbcif reafbns for fuch diiagrec- 
ment which Conference is accordingly held on the iamc day.-!-On 
the 3d of February, the Lords defice another Conference,, which is 
hdd upon the 4th > at which the Lords afiign their reaibns for not 
,a^eeing to the seaibns of the Coofunons, and for adhering to their 
amendments. The Commons,, on the report of this Conference, rcr 
folve. That they are not fatisfied with the reafons given by- the- 
Lords ; and ^ then defire a “ Free ” Conference upon this fubjeft. 
—this is held on the 6th of February ; and fevcral “ Free ” Confer 
fences are afterwards held, on: the and ii th of Febmaiy. 

6. On the 20 th of April, 1671, the Lords defire a “Free " 
Conference on the fubje(ft matter of the laft Conference, on a Bill> 
to prevent Frauds in felling, of Cattle y — ^this is agreed to j. hat the 
Managers are ordered to acquaint the Lords of their miftake, in aik- 
ing a “ Free ” Conference, when there had been but one Conference 
in. that matter. — The Lords admitted that this was a mififcake. 

7. On the 15th of May, 1 675, the Commons defire a Conference 
upon a mefiage fent from the Lords,, in relation to a warrant, figned 
by the Speaker j — this is agreed to, and held- On the 20th of May^, 
the Lords defire another Conference upon this fubjeft — this is re- 
ported on the 21 A j and then the Commons, not being fatisfied with 
the reafons alledged by the Lords in fuppoctof their melTage, de- 
mand a. “ Free ” Conference, 

8. The Lords, on the 2d of February,, 1688, having made amend- 
ments * 1 * to a refolution of the Commons, about the vacancy of tjae 

Throne, 

^ This proceeding if perleftly^regttlarf and f Thefe amendments were to change the 
confonant to the practice that has iince been the word abdicated,” which the Commons 
abferved by both Hottfei. had ufed, to exprefs James the Second V dere* 

liition 
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Throne, and which had been fent up for their Goncurrence—ito 
thefe amendments the Commons difegree— -and defire a Confiaence 
to afiign their reafons. This Conference is held on the 4th of Fc- 
bfllaiy. On the 5 th of February, the Lords defire another Confe- 
rence, which is held On that day, at which the-Lords acquaint the 
Commons that they infift upon their amendments — and give thdr 
reafons for infifting. The Commons ftill difagrese to the Lor^ 
amendments, and then defire a " Free ” Conference — which is held 
on the 6th of February ; and on the 7th, the Lords fend word, that 
•they agree to the vote of the Commons without any alteration. 

9. The Lords having amended a Bill from the Commons for 
abrogating the oaths of allegiance and fupremacy, and fubllituting 
others— to thefe amendments the Commons difagree, and at a Con- 
ference afiign reafons. The Lords infill upon their amendments# 
and at another Conference alfign their reafons for infilling. The 
Commons then, on the aad of April, 1689, demand a " Free ” 
Conference ) which is held on that day. On the 24th of April the 
Lords demand “ a Conference ” on the fubjc6l-matter of this Bill. 
This irregularity being taken notice of, a melTagc is fent to the 
Lords to acquaint them, “ That the Commons do not conceive it 
■" to be according to. the courfe of Parliament, to have a ineflage 
** for " a Conference •j',” after there hath been " a Free ” Confe- 
“ rence upon the fame fubjedl.” Upon which melTage the Lords 
■immediately defire “ a Free Conference.” 

10. On the 31ft of May, 1689, after feveral Free Conferences on 
;amendmcnts made by the Lords to a Poll Bill, the Lords refolve to 
adhfre to their amendments ; and the Commons refolye to adhere 

li6iion ofithe-gavernment, into the word “ de- two Houfes upon tills fubjetl, are collcded 
,ferted i** and to leave out the words “and and printed in 1695, in a fmall volume, 
that the throne is thereby vacant.** The de- f See the account of this proceeding ia 
rbate at the Free Conference held between the Crey’a JDebatci, Vol* IX, .p. 229. 

to 
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to the Bill, without' the amendments propofed by the Lords, upon 
which a Committee is appointed by the Commons, to confider of 
the methods of proceeding between the two Houfes, upon Confe- 
rences in paffing of Bills. Further difputes ariling, on the Confe- 
rences held upon the Bill for reverfing the judgments againft Titus 
^tes, on the 6tb of Auguft a Conference is delired with the Lords, 
for fettling the methods of proceeding upon Conferences, and Free 
Conferences, -between the two Houfes. On the j 3th of Auguff, . 
the Committee appointed to prepare what is to be offered to the 
Lords at tliis Conference make their report 


11. On the 1 6th of July, ,1689, a Free Conference is demanded ^ 
by the Commons, after two Conferences, which had been held on 
amendments made by the Lords to the Bill of Rights.- — So on the 
27th of July, upon the amendments made by the Lords to a Bill for - 
colledting duties upon coffee, &c-. 

12. The Lords having amended a Bill relating to taking the 
Oaths of Supremacy in Ireland, the Commons difagreed to feme 
of thefe amendments, and on the ill of December, 1691, commu- 
nicate to the Lords, at a Conference, their , reafons for this difagree- 
nient. On the 5th of December, the Lords hold another Confe- 
rence with the Commons, on . the fubjedt of thefe amendments, 
and on the 9th of December, the Commons defire (not a “ Free * ’* 
but) another Conference on the fame fubjedl. 

13. On 

• This report being prabably fettled by ceiving the meflrage, appoint a Committee to 
^r. Somers, who was then Solicitor General, . fee what precedents may be found for granting 
and Chairman of the Committee, and contain* of Conferences, after adhering; which Com- 
ing much curious matter, touching the rever* mittecdoes not make any report, 
fal of erroneous judgments in the Courts of f This proceeding -was regular ; bccaufe 
Law, and concerning the rules of the Houfes the objed of this Conference was, not to ad- 
upon Conferences, is inferted in the Appendix, here, on the part of she Commons, to their 
N® 2. It does not appear that this “Confe- former difagreement (If it had, ibis fhould ^ 
xcncc ever was held; as the Lords, upon re- have been a “ Free Conference ” ’) but to fug* 

g# ' 
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13. On the 31ft of December, 1691, the Commons, after two 
Conferences, dehre a Free Conference on the fubjeft of an amend- 
ment made by the Lords to a Bill for the regulating of Trials in 
cafes of treafon. This Free Conference is held on the 5th of Ja- 
nuary. Another Free Conference is held on the 9th j and upon 
the 13 th of , January, Mr. Montagu reports what palTed at both 
thefe Conferences 


14. The Commons having, on the 21ft of- December, 1692, 
communicated to the Lords, at a Conference, a refolution they had 
come to on the 20th, approving Admiral RufleH’s condudt, after 
confidering feveral papers, which had been communicated to them 
by the Lords, at a former Conference— the Lords, on the 30th of 
December, defire a “ Free ” Conference. This is held on the 4th 
of January 5 when the Lords complain of this proceeding on the 
part of the Commons, “ That it was an unufual proceeding, becaufe 
" the vote was concerning a matter of fad only, without giving 
** any reafons to the Lords, which induced the Commons to make 
** diat -vote.” The Commons acquaint the Lords, That though 
“ they had, to preferve a fair and good correfpondence with their 
** Lordfljips, agreed to this Pree Conference, they had no power to 
** proceed to debate the matter till they had acquainted the Com- 
** mons with what their Lordfhips had faid 

15. On 


amcndlhents to the amendments made by 
the LordSf which introduced new matter^ and 
to which the Lords agreed on the loth of De- 
cember^ and acquaint the Conunons by xnef- 
iage, 

• This report, containing much parliamen- 
tary learning, touching the trial of Peers in 
Parliament, and of Bifhops, as well for the of- 
fence of high treafon as for other crimes, and 
idfo relating to the Court of the High Stew • 
ard ; and being managed on the part of the 
Commons by Sir George Treby, and Mr. So- 


mers (the Attorney and Solicitor General) 
and others of the greateft ability, as well in 
the Houfe of Commons as in the Houfe of 
Peers; and not being printed in the Lords 
Journal-— is, together with a report made to 
the Houfe of Iiords on the i8th of January, 
1691, from a Committee appointed to iafpeifl 
commiillons ibr Lords High Stewards, upon 
trials of Peers out of Parliament, inferted in 
the Appendix, N* 3. 

f In this the Commons were regular. The 
Lords had made a miilake in demanding a 

« Free ” 
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15. On the 20th of March, 1696, the Lords refolve. That the 
manner of informing the Commons of their Lordfliips adhering to 
their Amendments to a Bill, is at a Free Conference *, where th^ 
aflign their reafons. 

16. On the 25th of January, 1702, the Lords being moved, “ to 
take into confideration what method is to be ufed in returning 
to the Iloufe of Commons a Bill, where the Lords, after a Free 

" Conference, have adhered to moft of their Amendments -a 
Committee is appointed tp fearch precedents relating to this matter. 
On the 29th of January, the Lord Steward reports from this Com- 
“ mittee. That their Lordfliips find the Bill is to be delivered at a Free 
Conference, fometimes with, and fometimes without reafons." 
And the Committee report thp feveral precedents -(•. After which 
it is agreed, to deliver the Bill kt a Free Conference.— -This Free 
Conference is held on the ifl: of February. 


17. On the 27th and 28th of June, 1717, two Conferences hav- 
ing been held, touching the mode of proceeding to make good the 
Articles of Impeachment againft Lord Oxford ; and the Lords per- 
fifting, “ That the Commons be not permitted to make good the 
** Articles for High Crimes and Mifdemeanors, till judgment be firfl 


" given on the Articles for High 

*• Free Conference* They (hould have only 
’demanded a Conference, and there ftated their 
reafons for thinking the proceeding informal ; 
—and if the Commons had, at a fubfequent 
Conference, juflified what they had done, then 
the Lords might regularly have demanded a 
** Free ** Conference. This miilak^ on the 
part of the Lords, reduced this “ Free^^ Con- 
ference to a common Conference. The 
Lords, however, had not committed this error, 
from want of confideration ; as, on the 22d 
of December, they appoint a Committee to 
infpedi their Journals, to ^ee whether any Free 

- VoL. IV. 


Treafon "—the Commons, o 

n the 

Conferences have been defired with the Com- 
mons, wherein the Houfe have not difagreed 
with them. On the 29th, this Committee 
mnke their report ; and on the 3och of De- 
cember, the Lords fend their mefiage for this 
Free Conference. ' 

♦ This was after a Free Conference, at 
which the Commons had infilled on their dif- 
agreement to the amendments made by the 
Lords to a Bill paffed by the Commons. 

t See the references to thefe precedents in 
the Lords Journal. 


G 
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a8tii.of ^onc, defire a Free Conference j to which, on the ift of 
July, the Lords reply, by meffage, " That the fubjedl-matter of tibe 
**• laft Conference being concerning a point of judicature determined 
** by their Lordihrps after the Trial begun, their Lordihips do not 
“ think fit to give a Free Conference, as defired -by the Com- 
** mons 

18. The Lords havmg amended a BUI for prohibiting canmcrce 
with Spain}, the Commons, on the 25th of March, 174.0, difagree 
to thefc amendments. On the 28th of March a Conference is 
held, to communicate to the Lords the reaibns for this dilagree- 
ment. On the 14th of April, another Conference is held, at which, 
the Lords afiign their reaibns for infixing on Ibme of their amend-^ 
ments.— Thefc reafons are confidered on the ryth of April, when 
the Commons infill on tlieir difagreement, and demand a Free Con- 
ference with the Lords upon this fubjed } which is held on the 
23d 4 i on the 24^1 the Lords, “ by meflige,” acquaint the 
Commons they do not infill on their amendment. 

19. On the 24th of May, 1757, the Commons defire a Con- 
ference with the Lords, to communicate reaibns for difagreeing to 
amendments made by the Lords to the Militia Bill. This Confe- 
rence is held on the 25th. On the 27th, another Conference is 
held, at which the Lords give their reafons for infilling upon fome 
of their amendments. Tbefe reafons are taken into confideration on- 

* Upon tibis meifage, die Commons imme- xence is held upon the fame day, at the defire 
4 iately refolve to defire a Conference ; to of the Lords, at which the Lords acquaint the 
which the Lords agree. It is held on the lil Commons, Thai: their Lordfhips infift upon 
of July; the Commons' ftate, " They appre* ** dcnyii||; a Free Confcience, as^efired b/ 
^ hend the fubjedl- matter of the laft Confe« ** the Commons.” 

^ xence not to be a point of judicature, but a 1* See in the Lords Journal of the 23d of 
•• point relating only to the profccution of the April, their report of what pafted at this Free 
Commons; it having arifen before any Conference. This is the Conference which 
matter of judgment had come before the is referred to by Mr. Onflow, in the note in 
Lor^ «poa the trial.” Another Gonfc- this vol. p«.a5. 


the 
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tlie 7th of Jane, when the Commons amend fome of the Lords 
amendments, and do not infift upon their difagreement to the reft. 
The Commons then demand ** a ” * Conference upon the fubjed- 
matter of the lad Confsrence, which is holden on the 8th; and the 
Lords, on the 8tb, agree to the amendments made hy the Com* 
mons ; which agreement they communicate “ by meflage •f.” 


OBSERVATIONS w CONFERENCES. 

Veiy few Obfervations arife out of this fubje^t, that liave not 
already occurred, either in the reaibns and arguments of the Lords 
and Commons, which are printed in the Appendix, or in the Notts 
on the feveral preceding cafes. 

The principal rules, to which both Houfes have thought them- 
felves bound to conform, in the manner of demanding or holding 
Conferences, are reducible under oirc or other of the following 
heads : 

(i.) Firft, 

That the Ccmference, if it is upon the fubjed of a Bill xJepending 
between the two Houfes, muft be demanded by that Houfe, which, 
at the time of afking the Conference, is in pofTclfion of the Bill j and 
though fome of the more ancient precedents are of inftances, where 


• flad the Commons infixed upon thclt 
difagreements to the Lords amendments, they 
ihonld have demanded a Free Conference 
but, as they only amend the Lords amend- 
ments, this proceedin^g was regular, as before, 
N® 12. 

f The Bill being with tlie Lords, they com* 
xnunicate their agreement by meflage.** If 
this proceeding had been reverfed, and the 


Bin had been with the Commons, the more 
regular proceeding on their part would have 
been, as i| obferved before in the note, p. 12, 
to deiire another Conference^ to deliver thie 
agreement, and the Bill i as the Bill muft re- 
main ultimately with the Lords. The fame 
obfervation applies to the proceeding in N* 
18. 
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OH€ Houfe of Parliament has demanded of the other their realbns 
for bringing in, or amending, or refufing to agree to, certain Bills, 
thefe proceedings (as they were very properly declared to be irre- 
gular as long ago as the year 1575, in the cafe of Lord Stourton’s 
BilL and again in 1661, upon the Bill for the Execution of Per- 
fons attainted of High Treafon) ought not to be followed as ex-v, 
amplesj becaufc, inftead of compofing differences, which is the 
object of a Conference, they tend rather to raife difputes, touching 
the privileges and independency of that Houfe, of whom fuch reafons 
are demanded. 

The fubjedls, upon which it happens that Conferences are mofl 
frequently demanded, are, where amendments have been made by 
one Houfe to d Bill paffed by the other, to which amendments the 
Houfe defiring the Conference have difagreed •, and the purpofe of 
the Conference is to acquaint the Houfe which firft made the amend- 
ments, with the reafons for fuch difagreement j in order that, after 
confidering thofe reafons, the Houfe may be induced, either not to 
infift upon their amendments, or may in their turn aflign fuch argu- 
ments for having made them,, as may prevail upon the other Houfe 
to agree to them. 

Where, from inattention to the forms ellablifhed upon this occa- 
fion between both Houfes, either Houfe has fent a mefl'age that they 
difegree to amendments, and has not defired a Conference to aflign 
their reafons for fuch difagreement, we find that tlie Bill has been 
re-delivered, “ to the end that the due courfe of Parliament in the 

tranfmitting of things of this nature may be obferved.” If the 
Houfe, which amend the Bill, are not fatisfied and convinced by the 
reafons urged for , dilagreeing -to the amendments, but perfevere in 
infifting upon their amendments, the form is, to defire another Con- 
ference j at which, in their turn, they Hate their arguments in favour 
of the amendments, and the reafons why they cannot depart from 

them 
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them; and if, after fuch fecond Conference,, the other Houfe 
refolve to infift upon difagreeing to the amendments, they ought 
then to demand a “ Free” Conference, at which the arguments 
on both fides may be more amply and freely difcufTed. — *If this 
meafure fhould prove ineffeilual, and if, after feveral Free Confe- 
rences, neither Houfe can be induced to depart from the point they 
originally infilled upon, nothing further can be done, and the Bill 
mull be loft. 

(2.) Secondly, 

Whenever a Conference is demanded by either Houfe, it is the 
foie privilege of the Lords to name the time and place at which it 
ftiall be holden. — The Commons may, if they fee any inconvenience 
either in the place or time appointed by the Lords, difagrec to the 
holding of the Conference under thofe circumftances, and may ftate 
to tlie Lords their reafons for not complying with their requeft j it 
then refts with the Lords, if they think proper, to change the time 
or place ; — but in no cafe will the Lords permit the Commons, nor 
indeed have the Commons ever claimed- the privilege, to name the 
place or time of meeting*. — It has not of late been cuftomary 
for either Houfe, in demanding a Conference, to acquaint the other 
Houfe with the number of Managers they have appointed j but when- 
ever this is done, the form is, and it v.'as an ancient ruic as long ago 
as in the year 1604, “ That the number of the Commons named 
“ for the faid Conference are always double to thofe of the Lords •f*.”' 

(3.) Thirdly, 

Ancither cflential rule, which ought to be obferved in demanding^ 
a Conference, is, That the Houfe, which alk the Coiiference, do in 

♦ See note §, p. 14— and N® 9, p. 15 — and by the Commons, is double that appointed by 

I 5 » P* * 7 > withtlw note. the Lords. — See alfo a rncfEige ftnt to the 

f Sommdfages to the King, by Members Prince of Wales on Uie 29th of January, 
of both Houfes, the number of thofe appointed 

thefe 
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itheir mefiage clearly exprefs the ful^edt-matter upon which the 
•Conference is defired. And it appears from all the precedents, that, 
where this has been omitted, the Houfe, to which the application 
has been made, have afligned this omiffion as a rcafon for their not 
complying with the requeft. I'he obfervance of this form appears to 
he not only a matter of civility from one Houfe of Parliament to thp 
other, — that in alking their attendance, they Ihould be informed of 
ihe fuhjedt upon which that attendance is required j— -but that it is 
neceflary fuch information ihould be given, in order to enable the 
Houfe to judge, whether the matter is of fufficient importance to 
induce them to agree to the Conference; or, which is frill more 
material, whether the Conference demanded may not relate to a fub- 
jedt, upon which, confifrently with the prefervation of their privi- 
leges, they cannot confent even to meet and confer. — Many cafes of 
this fort might be ftated, in which the cxckifive claims of each 
Houfe, and their independency, one of the other, with their foie 
right of judging of the condudt of their own Members, would jufrify 
them in refufing a Conference, at which any of thefe fubjedts might 
be brought into difcufllon. — However this form, of exprefling the 
fubje<9k-matter upon which a Conference is defired, has not always 
been fo iiridtly obferved, particularly in later times, as not to admit 
of very general matters being alleged, as fubjedts for demanding a 
Conference— A tneflage, to defire a Conference ** upon a matter, 
■** highly concerning the honour -of his Majefty, and his Govera- 
■** ment*' — Or, “ upon a matter in which the honour and interefr of 
** the public are eifentially concerned ” — Or, ** upon a fubjedt 
** highly important to the privileges of both Houfes of Parliament” 
—without fpecifically ftating, what interefr of the public, or what 
privilege cf Parliament, is to be the immediate topic cf difeuflion, 
has, with feveral other fubjedbs as general, been held to be fuiHcient 
to jufrify either Houfe of Parliament in confenting to a Conference 
fo demanded but of this that Houfe muft be the judge, to which 
the requeft is made ; and if they are not fatisfied, they will decline 
. 6 agreeing 
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agreeing to the Conference demanded, until diey have further and 
more explicit information upon what fubjedt their prefence is re- 
quired. 

(4,) Fourthly, 

With refpedt to the form and manner of holding Conferences, 
and the rules to be obferved by the Managers of both Houfes in 
coming to, holding, and departing from, the place of Conference, 
thefe are all fo clearly and accurately laid down by Mr. Onflow, in 
the three inftances *, which Irappened whilfl: he was Speaker, in the 
years 1728, 1740, and 1757, that it is impoffible to add any further 
information upon that fubjed -jr* 

(5.) Fifthly. 

Before the Managers go to a Conference, which is not a Frer 
Conference, it is ufual for the Houfe^ defiring the Conference, to 
appoint a Committee to draw up reafons to be offered in fupport of 
the mcafure which the Houfe has adopted ; — thefe reafons are re- 
ported from the Committee; and, when agreed to by the Houfe,. 
are ordered to be communicated at the • Conference to the Managers 
appointed by the other Houfe. The Managers therefore having 
no other authority, than to read and deliver in fuch reafons for the 
proceeding as the Houfe have agreed to, it is irregular for any Mem- 
ber to fpeak at fuch Conference, or to faggeft any thiiig, unlefs by 
way of introdudion to the delivery of the reafon.% It is as irregular 

for 

• See note, p. 24 and 25. — This is exprefsty ftated in the Journal of 

t During the time of a Conference, the the i6t^ of janoaiy, 1702 — ^ ii'^l fame 
Houfe can do no bufmcfsi till the Coiifcrence whilft ihe Ms nagers of an iinpcachment are at 
is over; and the praftice is, as fooii as the “ the Huufc of Loi;ds/* as- 1 remember the 
names of all the Managcr.^i are called over,. Sprukcr, Mr. Compton, did, at the trial of 
and they arc gone to the Conference, for the Lord Macclesfield.r-He then came, « with- 
Speaker to leave the Chair, without any quef- « out his gown,’' and (food privately in the 
lion, and he refumes ttic Chair again, on the door-way of the Houfe of Lordis, next to tha 
return of the Managers from the Conference, box appointed for the Managers."— Mr. (X 

When: 
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for any of the Managers on the other fide, (‘* who, as was properly 
“ obferved on the 4th of February, 1640, come only to hear and 
** not to propound any thing,”) to introduce any matter at the Con- 
ference, either from themfelves, or from the Houfe which appointed 
them ; and any proceeding of that fert would be, as it was then fiated 
to be, not according to the ancient coiirfe of Parliaments.” The 
Managers on neither part have, at fuch a Conference, any authority 
to go beyond the inftrurtions they have received; thofe, who are 
appointed by the Houfe defiring the Conference, are merely to read 
and communicate the reafons already adopted ; the others to hear 
and receive thofe reafons, which they are afterwards to report, from 
the Conference^ to the Houfe, of which they arc Members. 

(6th.) Sixthly, 

If tlie reafons, alleged on both fides, fail of their effeft, to induce 
either Houfe to defift tfom that meafure, which is the fubjedl-mattcr 
of the Conference, nothing remains but to hold a “ Free ” Confe- 
rence ; which admits a more liberal difeuflion of the queftion under 
confideration, and gives an opportunity for the Managers, individu- 
ally, and not reftrained by any precife form of argument, to urge 
fuch reafons as appear to them to be of weight, to fupport the caufe 
in which they are engaged, and that may beft tend to influence 
the Houfe to which they are addrefled. — Here, though, as in the 
inflance of the Port Nati *, the Houfe may diftribute amongft the 
Managers the feveral heads and topics upon which they are to in- 
fift, the arguments in fupport of thofe topics mull be fuggefted by 
themfelves.— A Free Conference is ufually demanded after two Con- 
ference® have been holden without effedl ; and though in the in- 
fiance in 1667, relating -f to Lord Clarendon, the Commons ac- 
, f"" ' 

—When the trial is in Wcflminflcr I Tail, he attends “ in his gown*^' 
and the Houfe of Commons attend, as a Com- • See the note to I. p. 35. 

mittee of the whole Houfe, there the Speaker f See before N® 4. p. 36, and the note, 

has a place aiHgned him> in the gallery, where 


quiefeed 
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qulefced in a third Conference, without infifting that that fliould be 
a “ Free ” Conference, I apprehend that the Commons were jufti- 
fied in-objeding to this, and ftating as they did to the Lords, “ That, 
“ adcording to the ufual courfe of proceeding between the two 
" Houfes, there was a miftake in the Lords deliring a Conference, 

and that it fhould have been a Free Conference.” 

After one Free Conference, no Conference but a Free Conference 
can be holden touching the fame fubjed^ unlefs fome queftion of 
Privilege, or of the Order of Proceeding, fliould arile, from the 
condud of any of the Managers, or of either Houfe to the other, or 
that fome alteration Ihould have been made in the matter, as it ftood 
at the former Free Conference; in that cafe, a Conference, not a 
Free Conference, may be demanded upon that particular matter 

Under one or other of thefe heads may be clafled, I believe, every 
thing that is eflentially material for either Houfe to obferve, in de- 
manding, or in confenting to, or holding. Conferences between the 
two Houfes, as well upon amendments to Bills, as upon any other 
fubjed whatfoever. — Thefe forms have been edabliflied by long 
experience, and confirmed by repeated and almoft invariable ufage ; 
and therefore, though in fome circumftances, relating to the time 
and place of meeting, and to the conveniency for the attendance of 
the Managers, the Lords appear to have fome advantages above the 
Members of the Houfe of Commons, ipconfiftent with that equality 
i^ch in other inftances fubfifts between the two Houfes, it is for 
the public advantage that thefe forms fliould be flrridly adhered to. 
The objed, upon this occafion, being to preferve order and regularity 
ill the proceedings between two great alTemblies, this cannot be 
attained with more certainty, than by obferving known and long- 
cftabliflied rules, whatever thofe rules may be, or to whatever objec- 
tions they may appear to be liable. 


Voi. IV. 
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IMPEACHMENT. 

CHAPTER THE FIRST; 

From the earlieft Recordset to the End of the Reign of 

l^een Elizabeth, 

I. Impeachment by the Commons, 

II. "judgment by the Lords, 

III. Bills of Attainder. 

IV. Bills of Pains and Penalties, 


I. Impeachment by the Commons, 

j. TN 1376, the 50th year of Edward III. Richard Lyons 
and others, merchants of London, were complained againft 
by the Commons for certain mifdemeanors, in removing the ftaple 
iOf wool and other merchandize from Calais j in lending money to 
the King upon ufurious contradlsj and in bargaining with the 
King's creditors, to take off the fums due to them upon a fmall 
advance j and for many other extortbns, deceits, and opprefiions, by 
the faid Richard Lyons, as farmer of the fubfidies and cuftoms. — To 
this accuj^tion Richard Lyons pleads. Not Guilty, with refpedt to 
feme of the articles, and with regard to others, fubmits himfelf to 
the King’s mercy. — Upon which the faid Richard Lyons is com- 
mitted to prifon, during the King’s pleafure, and adjudged to pay a 
• fine. 
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fine, to be disfranchifed in the city of London, never to hold any 
office under the King, nor to approacli his council or court. — Rot, 
Pari. Vol. II. p. 323. N- 16. et fubf. * 


2. See fimikr proceedings againft William Latimer, William Ellis, 
and others, in the fame Parliament. (Rot. Pari. Vol. II. p. 324. 
et fubf.) The words of the record are, William Sire de Latimer, 
“ eftoit empechez et accufez pei' Clamour des ditz Communes de 

diverfes deceits, &c.” — to which the Lord Latimer, faving his 
right as one of the Peers of the Realm, puts in his particular anfwer 
to each article of the accufation. And, after many reafons urged 
before tlie Prelates and Lords, as well on the part of the King, as on 
the part of Lord Latimer, and feveral examinations had, after long 
deliberation, judgment was given in Parliament againft him ; and he 
is awarded by the Prelates and Lords in full Parliament, to be com- 
mitted to prifon, and to pay a fine at the King’s pleafure. Upon 
which the Commons pray the King, that, being convidlcd of the 
crimes alleged againft him, he may be oufted of all his offices, and 
be never of the King’s Council j which requeft is granted -}*. He 
is afterwards bailed by feveral Bifhops, Lords, and others, ** fes 
“ mainpernours durant le Parlement, et par celle mainprife le Ma« 
“ refchal d’Angleterre luy leflaft aller a large.”- 

3. In the Parliament, loth Richard II. 1386, the Commons 
with one accord came before the King, Prelates, and Lords, in the 
chamber of Parliament, and accufed Michael de la Pole, Earl of 
Suffolk:};, and late Chancellor of England, of feveral crimes j tlie 

> principal 

• The Rolls of Parliament referred to in otherjodgments, as having been given without 
this Work, are thofe printed in fix volumes, by doe procefs ; but the Parliament being put an 
direftion of the Houfe of Lords. end to on that day, thefe Bills did. not pafs.— 

■J- In the 5 ift of Edward III. the next Par- Rot. Pari. Vol. II. p. 374. N® 87. et fubf. 
liament. Bills were fent up to the Lords from t " Tous les Communes, d’un accord, et 
the Commons, for reverfing thefe and feveral “ unement aflemblez viendrent devant le Roi, 

H 2 



52 


Impeachment. — Chapter the Firjl 5 

principal of which were, “ That he had purchafed lands of the 
King to a great value, for lefs than they were worth, in deceit of the 
King : And that, where monies had been granted by the Commons, 
to be expended, according to the manner defired by the Commons, 
and agreed to by the King and Lords, and no otherwife, yet thefe 
monies had been mifapplied to other purpofes.” — To thefe accufa- 
lions the Earl of Suffolk put in his anfwcr to all the feveral articles. 
The Commons reply, and the Earl rejoins to this replication. After 
which the faid Earl, at the requeft of the Commons, was, on ac- 
count of the greatnefs of the crimes alleged againft him, arrefted by 
the King’s command, and delivered into the cuftody of the Con- 
ilable of England, and then bailed. Judgment was then pro- 
nounced againft him, upon feveral of the faid articles. And, for that 
he was convidted for non-fufiiciency of his anfwers to the crimes 
ipeciffed, k was awarded, “ That he ftiould be committed to the 
** King’s Prifon, there to remain till he ftiould have paid a fine, 
** according to the King’s pleafure.” — But with refpedl to thofe 
articles, which related to his condiwft as a Minifter, and one of the 
King’s Council, it feemed to the King and Lords of Parliament, that 
he ought not to be impeached for thefe by himfelf, without his 
companions, who were then of the King’s. Council. But if “ any 
“ fpecial offence ” was objected againft him, he ftiould be ready to 
anfwer J*. — Rot. Pari. Vol. III. p. 216. N° 6 to 17. 

•‘ Prelatz et Seigneurs, en la Ghambre de and 1766 ; and the eleventh volume publiflied 

Parlement, compleignant griefment de by Mr. Hargrave. 

Michel de la Pole, Count de SufF.. darrein f See a.tranflation of the articles at lengthy 

Chancellor d*Engleterre,lors eftant prefent, in the Parliamentary Hiftory, Vol. I. p. 397. 

et lui accuferent par de bouche^^ They are allb, together with the EatPs anfwers, 

—See in the ill vol. of State TTialSj'thefe pro- inferced in Pelyt’s Jus Pari. ch. vii. p. 182. 
ceedings againft the Earl of Suftolfc, in 1386; Walfingham relates, “ That all the articles 
and further proceedings in 1388, againft the were fo fully proved, that the Earl of SufTolk* 
faid Earl, Sir Robert Trefilian, Lord Chief coord not deny them ; infbmuch that when 
Juftice, and others concerned with him, for he ftbod upon his defence, he had nothing 
other offences.— The State Trials, referred to to fay for himfelf: whereupon, the King, 
here, and inihe fubfequent parts of this Work, bluftiing for Ihook his head, and faid, 
are the 2d edition in fix volumes foL publiflied ** Alas! alas! Michael,, fee what Ihou haft 
by Sollom Emlyn, Efq; the four fupple- « done!** 
mcptal volumes publiftied afterwards- in i73£, 


4 * Qn& 
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4. On the 2d of March, 1388, 12th Richard 11 . Sir Robert 
Belknap, late Chief Juftice of the Common Bench; Sir Roger Ful- 
thorpe. Sir John Holt, and Sir William Burgh, late his companions. 
Judges of the fame Bench j Sir John Cary, late Chief Baron of the Ex- 
chequer ; and John Lockton, late King’s Serjeant at Law, were brought 
into Parliament at the requeft of the Commons, and there, by all the 
Commons alTembled for all the Counties, Cities, and Boroughs of Eng- 
land, were accufed and impeached of certain crimes, viz. for ahfwcr- 
ing certain queftions that had been put to them *, relating to matters 
of treafon, and to which anfwers they had put their hands and fealsj* ; 
which queftions and anfwers were read to them. To thefe accufa- 
tions they feverally plead, Rating the circumftances under which thefe 
queftions were put to them, and the anfwers given; and pray. That 
they may have a gracious and merciful judgment. To this the 
Commons replied, ** That, being taken atid holden for fages of the 
“ law, they flaould have anfwered as the law was, and not otherwife, 
“ as they did, with defign, and under colour of law, to murther 
“ and deftroy fevei'al Lords and others.” And therefore the Com- 
mons prayed, “ That the faid late J udges, Barons of the Exchequer, 
“ and King’s Serjeant, might be adjudged convidls, and attainted of 
“ treafon, and as traitors to the King, and his kingdom.” Upon 
which, the temporal Lords took time to advife, and examine the faid 
matter, and all the circumftances : and then awarded, with the aftent 

• John Blake and Thomas Uflt were im- “ be moved in otlier Parliaments in time to 
peached by the Commons at the fame time, “ come, touching the Peers of tlie land, fhould 
" For that, being of the King’s Council, they “ be brought, adjudged, and difeufled, hy the 
“ had drawn up the queftions, to which the “ courje of Parliament ■, and net by the Civil 
“ Judges had anfwered; and had been aiding “ Leevi, nor by the Common Lu-m of the land, 
“ and advifing in the Treafons aforefaid. “ u/ed in otherlhe inferior Courts', which claim, 
" They were found guilty, and condemned as “ liberty, and franchile, the King allowed and 
‘‘ Traitors and executed.” (Rot. Pari. Vol. « granted in full Parliament.” 

III. p. 240, 241,244.) Afterwards, in this f See, in the 2d Vol. of this Work, p. 29.2, 
Parliament, all the Lords, as well fpiritual as the extraiii relating to this, proceeding, front, 
temporal, then prefent, claimed, as their Millar’s Hiftorical View iif the Englilh Go- 
“ liberty and franchifc, that the grofs matters, vernment, and his obfervaiions thereupon, 

“ moved in this Parliament, and that Ihould 

of 
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'of the King, “ That they fhould be drawn and hanged as traitors 
their heirs difinherited, and their lands, tenements, goods, and 


^ Sir William Blackftone, in the 4fh Book of 
his Commentaries, ch, xix. fed, lays it 
down, That a Commoner cannot be impeach- 
ed before the Lords for -capitul eJIhite, 
but only for high mifdemeanors.** And, to 
prove this pofition, he cites the cafe of Simon 
de Beresford, from Rot. Pari. 4th Edward III. 
N® 2, and 6. — This cafe is as follows : When 
in 4th Edward III. the King demanded the 
** Earls, Barons, and Peers, to give judgment 
againll Simon de Beresford, who had been a 
** notorious accomplice in the treafons of 
Roger Earl of Mortimer, they came before 
** the King in Parliament, and faid all with 
** one voice, that the faid Simon was not their 
** Peer; and therefore they were not bound 
** to judge lum as a Peer of the land. And 
when afterwards, in the fame Parliament, 
they were prevailed upon, in refpeft of the 
** notoriety and lieinoufnefs of his crimes, to 
receive the charge and to give judgment 
“ again ft him, the following proteft and provifo 
was entered on the Parliament Rojl. And 
it is aifented and accorded by our Lord the 
King, and all the great men, in full Parlia- 
** ment, that albeit the Peers, as Judges of 
the Parliament, have taken upon them, in 
the prefence of our Lord the King, to make 
** and render the faid judgment; yet the 
** Peers, who now arc or ftiall be in time to 
come, be not bound or charged to render 
** judgment upon others than Peers ; nor that 
** the Peers of the land have power to do this, 
but thereof ought ever to be difeharged and 
acquitted : and that the aforefaid judgment 
now rendered be not drawn to example or 
confequence in time to come, whereby the 
** faid Peers may be charged hereafter to 
** judge others than their Peers, contrary to 
** the laws of the land, if the like cafe happen, 
which God forbid.*'— Rot. Pari. Vol. II. 
p. 53, 54. See this cafe, in the original 
language, with the . opinion of the Judges 


thereupon, in the Appendix to this Vol. N® 
10.— How far the conclufion drawn by Sir 
W. Blackftone from this cafe, which was a 
profecution at the fuit of the King, has been 
admitted to be law, with regard to profecutions, 
brought before the Lords, by impeachment 
at the fair of the Commons, will appear from 
the great number of inftanccs, which occur in 
the following part of this volume, (fubfequeiu 
in point of time to this of Simon de Beresford 
in the year 1330) where Commoners have 
been impeached before the Lords for capital 
oftcnces, and in which the Lords have not 
made this obje»Slion. Lord Holies, in his work, 
concerning the Judicature of the Houfe of 
Peers, publilhcd in 1669. fpeaking of the 
xafe of Siip^n de Beresford, gives it as his 
opinion, " That the proteftation of the Lords, 
** not to fit in judgment upon any but Peers, 
was a mere Or^cr of the Houfe of Lords, 
alterable at plcafure." — On the zd July, 
1689, a doubt arofe in the Houfe of Lords, 
Whether this record of the 4ih Edw. Illd 
was a ftatute? And the quclUon being put to 
the Judges, they anfwcr “ As it appears to 
« them by the aforefaid copy, they believe it 
« is a ftatute ; but, if they faw the Roll itfelf, 
they could be more pofuive therein.’^ It 
was then propofed to afk the judges. Whether 
the Lords, by this ftatute, be barred from 
trying a Commoner upon an impeachment of 
the Houfe of Commons? But the previous 
queftion being put, it palTed in the negative. 
See farther what is faid on this cafe of Simon 
de Beresford, under the next title, ** Judgment 
by the Lords," N® i. — In the 1 ft Vol. of the 
Lords printed Debates, page 264, 294, and 
296, is a pamphlet written by Sir William 
Jones, and publilheci in 1681, in which this 
queftion is difculTed, “ Whether, by the law 
and cuftom of Parliament, the Lords ought 
“ to try Commoners impeached by the Com- 
«* mons in Parliament ? ' * 

“ chattels. 
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** chattels, forfeited to the King — Rot. Pari. Vol. III. p. 238, 

et feq. 

5. On the i2th of March, 1388, the Commons impeach Simon 
de Beverley, John Beauchamp, and feveral other perlbns, of high 
treafon, for having (together with the Archbifliop of York, Sir Ro- 
bert Trefilian, Blake, and Ulk, who had been in this prefent Parlia- 
ment adjudged and attainted as traitors) impofed upon the tender 
age of the King, and encroached upon the regal power ; and that 
they had been counfelling, aiding, and abetting in thofe treafons, 
and '(• treafonable practices, for which the Archbilhop of York, and 
the others had been attainted. To this accufation, they plead. Not 
Guilty. The Commons reply j — upon which, the temporal Lords 
took time J to examine thefe accufations and impeachments ; and 
after due deliberation, determined, that .the faid Simon de Beverley 
was guilty of the eighth article of impeachment, which had been ad- 
judged treafon in this Parliament, and"" judgment of treafon was 
therefore pronounced againft him §. And he was executed accord- 


* See Parliamentary Hlllory, Vol. 1 . p. 
432, and PetyL’b Jus Pari, ch. viii. pjge 182. 
This judgment of death, pronounced againft 
thefe Judges, appears afterwards to have been 
changed (en mefnie le Parlcnicnt ordinc 
fcull) into perpetual banifhincat, to Ireland ; 
fomc to Cork, f 'me to Dublin, others to Wa- 
terford, — Rot, Pari, Vol, 111 , p. 244, 6. 

See the Kirg’s writ, dated 13th July, 1388, 
to the Sheriffs for tranfporiing livdi, Bel- 
knap, and the others, to Ireland, and ior their 
feveral accommodation thco , “ cum ijuadra- 

** ginta rnarcis pro <"xpti.fis fuis, pro primo 
“ anno, uno ledo, vcrtura pro cor^ore fuo, 8C 
*• duobus larailiaribi!:./' — Rynier’s Pad. VoU 
VII. p. 591. 

> t The accufation apainfl. Simon de B^ver- 
ley, and the red now impeached, ct n filled of 
fixtecn articles, which fee in the Rot. ParL 
Vol. 111 . p. 241. ct fubf. 


X This impeachment was brought up to 
the Lords on the 12th of March ; they took 
time, firll till the 20th of Marcii, and after- 
wards till the 5th of May j during which 
time, the King, with the aflent of the Lords, 
adjoutneJ the /aid Padiasnent till the next 
Monday after the 15th day after Eafter^ 
d’eftre en niefme le lieu, ct en mefme IVftat, 
“ come y feuft a temps de mcfaic r.ijourne- 
roent.*’ — Rot. Pari. Vol. Ilf, p. 215. 

§ In conllderation that ^-irao.i Jf iicverley 
had been in the fcrvice of ihe K Jind was, 
a Kftight of the Garter, the Ki;«g, with the 
alTent of the Lords, rcn)itted the training 
and hanging,” and commanded. That ho 
Ihould be “beheaded” near the Tower of 
London.— Rot. Pari. Vol. 111 . p. 2.13. 



£6 Impeattoent.*^C'/&^/^^r 

ingly. The other impeached perfons were alfo declared guilty of 
high treafon upon different articles, and were executed *. 

6 . On the 20th of September, 1397, in the 21ft year of Richard II. 
the Commons accuied and impeached in full Parliament, Thomas 
Arundel, Archbiflaop of Canterbury, of High Treafon, for having, 
whilft he was Chancellor, traiteroufly aided, procured, and advifed 
the making out a commiffion, directed to the Duke of Gloucefter, 
and, others, of which himfelf was one j which commiffion was made 
in prejudice to the King, and againft his royalty, crown, and dignity; 
and that he afterwards put the faid commiffion into effed. They 
affigned another crime, That he procured the Duke of Gloucefter, 
and the Earls of Arundel and Warwick, to take upon them regal 
power. Upon which, the Commons prayed. That the faid Arch- 
biflaop might be put in fafaguard. To which the King anfwered. 
That, becaufe the faid accufation touched fo high a perfon, and " a 
Peer of his Realm he would be advifed. But on the 25th of 
September, the Commons again prayed. That, as they had im- 
peached and accufed the faid Archbiftiop of the faid crimes, it 
would pleafe the King to order fuch judgment againft the faid 
Archbiftiop as the cafe required. Upon which, the King recorded 
in Parliament, that the faid Archbiftiop had come before him, in 
the prefence of feveral Lords, and had confeffed, that in the ufe of 
the faid commiffion he had been miftaken ; and fubmitted himfelf 
to the King’s mercy. On which the King, and all the Temporal 
Lords, and Thomas de Percy % (having fufficient power from the 
Prelates and Clergy of the Realm) adjudged and declared the crime 

committed 

♦ See further upon this fubjedl under the ratores C/pr/.-— The copy of the inftrument, 
next titie, Judgment by the Lords,” N® 3. from the Archbiihops of Canterbury and 
t He ought rather to have faid, " a Lord York, and the Prelates and Clergy of both^ 
of his Parliament,” Provinces, granting power to Thomas de ' 

J Sec in Coke’s 4th Inil. ch. i. p. 4, a Percy, Knight, to confent, in their name, to 
defeription of this Officer, under titl^, Procu* all matters and ordinances in Parliament, is 

inferted 
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committed by the Archbifliop to be treafon againA; the King, 
and the iaid Archbiihop to be a Traitor. And it . was there- 
upon awarded in full Parliament, That the laid Archbifhop ihould 

be 


inferted m the Rolls of Parliament, 21 Ri- 
chard II. N® 9 and 10, and is as follows 
« Item, mcfme Ic Mardi les Communes mon* 
flrcrent au Roi, comcnt devant ces hcures plu- 
iieurs juggcments, ordenences, faites cn temps 
des progenitoufs n^e S'^r le Roy enParlement, 
ount cfte repellez et annullez, pyr ceo q Peftat 
dc Clergie ne feuft prcfcnt en Parlement, a la 
faifance des dite juggements et ordenences: 
£t pur ceo prier^nf au Roi, q pur feurte a fa 
perfone, & falvation de Ton Royaume, les Pre- 
latz et Ic Clergie fcrroicnt an Procurateor, 
ovcc poair fufficeant pur confenter en leur 
noun as toutz chofes et ordenences a juftiiiers 
cn ceft prefent Parlement : et q fur ceo chef- 
cun Seign'r Efpirituel dirroit plelnement fon 
advis. Sur quoi les ditz SeigiTrs Erpirituelz 
fcvcralemcnt examinez fe confenterent dc com- 
mitter Je plein poair generalcment a unc lay 
perfone, & nomercnt en efpecjal Monff Tho- 
mas Percy, Chivaler. Et fur ceo baillerent 
au Roy une cedule contenent leur die poair ; 
laquele n'^re S"*! le Roy receuft, et comanda la 
dille Mardi edre entrez de record en Rolle de 
Parlement. Dc qucle cedule la forme s'en- 
luit ; I^os, Thomas Cantuar’ et Robertas 
Ebor' Aryhiepifeopi, ac Prelati et Cleres utri- 
ufque provcncic Cantuar’ et Ebof% jure Ec- 
clefiarum nodrar’ et Temporalium earumdem 
hahentts jus^ intcrrejfendi infingulis Parliamentis 
Dtt i nri Regis etKegm Anglise pro tempore 
celebrand’, necnon trafland’ et expediend’ in 
eifdem quantum ad iingula in indanti Parlia- 
mento pro data et honore Dili n"ri Regis, nec- 
non regaiie fue, ac quiete, pace, et tranqoilli- 
tate Regni' judicialiter judificand’ venerabili 
viro Diio Thome de Percy, Militi, ntram plc- 
narie committsmus potedatem ; ita ut iingula 
per ipfum fafta in pmiffis perpetuia temporibus 
(rata) habeantar.”~RoI. Pari. Vd. III. p. 
348. Biihop Burnet, in his Hidory of the 
ReforiiliAtion, Part IJ. p. 49, fays, « Upon the 


** whole matter, it is not certain, what was the 
" power or right of thefe Prodtors of the 
« Clergy in former times; but it feems drange, 
** that in this Parliament of the 21 d Richard 
IT, this Ihonld be the only time, that the 
Clergy arc mentioned, as having a diare ia 
the legiflative power.** Bidiop Atterbury 
denies this pofition ; and in proof of his contra- 
didlion refers to the R^ord in the 8th year of 
Henry IV. by which the Crown was fettled on 
the heirs of the King, de confenfu ct avi- 
famento omnium Praelatorum Magnatum 
** ct Proceruro, ac Citric ct Communitatls 
" Regni Nodri ;** for, f&ys Bifhop Atterbury, 
it would be ridiculous to imagine that by 
** Clergy t in this indrumeat, thus placed be- 
tween the Lords and Lay- Commons, any 
other than the Cmvecatim Clergy arc in- 
tended.** 

Atterhury^s Rights^ Powers , and Pri- 
njileges ef the Convocation^ p, 62, 
63. and 370. 

On referring to the Record, cited by Bi- 
ihop Atterbury, of the 7th and 8 th Henry IV. 
which is printed in the Roi. Pari. Vol. III. 
p, 580. N® 60, intituled, •« L*cnheritance de 
** la Couronne,** ic docs not appear, that any 
other of the Clergy were parties to that In- 
drument, than the Bifhops and Mitred Abbots 
that had feats in Parliament The names of 
all the Lords, Spiritual and Temporal, who 
dgned the deed, and of Sir John Tybetot# 
Speaker for the Commons, are there entered* 
It feems therefore as if thefe Procurmor^s 
Cleri were Lay^Per/ons appointed by the Bi- 
ihops and Abbots having feats in Parliament, 
with authority to a£l, for and in their 
name, on queiUons, where, at in matters of 
blood, they were redrained by the Ecdefiadi- 
cal Canons, and by the Conditutiona of Cla- 
rendon, frop bei% ^rfonajliy prefent. The 
Canon, by i^hich%his T^fiflSSIloA was brdained. 
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bp banilhed cnit of the Realm of England, during the King's plea- 
'fure, his temporalities feifed, and his goods and chattels forfeited to 
the King. — Rot. Pari. Vol. III. p. 351. N* 15 and 16. 

7. On the 28th of January, 1397, in the 21ft year of Richard II. 
the Commons, in the Parliament held at Shrewibury, accufed and 
impeached Sir John Cobham of certain Crimes arid Mifdemeanors 
oommitted by him in pi-ejudice to the King, and againft his Royalty, 
Crown, and Dignity. To this impeachment Sir John Cobham 
pleaded, Not Guilty ; and fhewed, that the crime for which he was 
accufed, viz. the ifluing a Commiffion, by virtue of which feveral 
perfons had been tried and executed, was done, as he rihdetftood, by 
the King’s command. To which it was anfwered, on the part of 
the King, That he was at that time in fuch hands, and under fuch 
reftraint, that he could not fay otherwife — and that Sir John Cob- 
ham lyicw that this Commiffion was againft his will. — To this Sir 
John Cobham made no reply. Whereupon the Commons demanded 
judgment againft the faid Sir John Cobham, as convi<^led and at- 
tainted of ufing and' executing the faid Commiffion, and of the 
judgment and award, which he had thereupon given againft certain 
perfons. Whereupon the Duke of Lancafter, by command of the 
King, and all the Temporal Lords, and of the Earl of Wiltffiire * 
(having fufficient authority from the Prelates and Clergy of the 
Realm) atvarded. That the faid Sir John Cobham be attainted and 
convidted as aforefaid, and adjudged him a Traitor to the King and 
Kingdom, and that he ffiould be drawn, hanged, beheaded, and 
quartered ; and that all his manors, lands, tenements, &c. ftiould 
be forfeited to the King. This judgment, as far as it concerned his 
life, the King was pleafed to remit, and to pardon j but that he 

That no Bifiiop* Abbot, or Clergyman a National Council held at London, in the 9th 
(hould judge any perfon to the lofs of life or of William the III, in the year 1075* 
lirib,. or give his vote or countenance to Carte's Hijlory of England, VoLl*p*^lOm 

^ any others for that purpofe,” was palled in ^ See the preceding note. 
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ftiould 
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fhould remain a perpei^l prifoner in *>t{ie Jfle of Jerfey for his life ; 
on condition, that, if he made his efcape from thence, the judgment 
of Death fhould then be exccnted upon him. And it is awarded 
by all the Eftates in Parliament, That the lands and tenements of 
which Sir John Cobham flioitid fka^d infeoffed to the ufe of other 
perfons, fhould not on account of diis judgment be forfeited. — Rot. 
Pari. Vol. III. p. sS r, N‘10*-. 

8. On the 7th, of February, 1450, in the aStli year of Henry 


VI. the Commons, by William 
and impeach William de la Pole, 

* See alfp Parjiamentary Hiftory, Vol. I. 
p,484. 

t Prior to riiis proceeding, viz. on the 2zd 
of January, the Duke of Suffolk, having, in 
the prefence of the Lords, deftred, on accefunt 
of the infamy and defamation that is faid 
againft him by many of the people of the 
land. That if any perfon would fay it fpecially, 
he might make his anfwer ; and that his Pro« 
tellation. might be inrollcd in the Rolls of Par- 
liament; this was accordingly done. The 
Commons, on the 26th of January, fent a 
meflage. td the Chancellor* defiring that he 
would let the King have knowledge of what 
the Duke of Suffolk had alkged ; and that it 
would like the King to commit him to ward, 
after the courfe of the law.— This being tom- 
municated by the Chancellor to the King and 
Lords in the Council Chamber, the Lords 
Vere aiked. What fhould* be done upon this 
requell of the Commons, and whether the faid 
Duke fhould be put to ward or not ?— And it 
was aiked of the Judges, What the law would 
in this matter, that the King and the Lords 
might have knowledge of the law ? To which 
the Chief Juftice of the King’s Bench de- 
clared for all his fellowi, and faid, “ That in 
»* thefe general terms, ' Rumour, and noife of 
** Scandal and Infamy,’ many things might 

be uhdcrilood, 1. e. Mifprifion or Trefpaffcs 


Tremam, their Speaker, accufe 
Duke of Suffolk -j*, of certain 

' —for which caufes It needeth not to commit 
" him to ward or clfe Felonies or Trea- 
fpns.— And forafmuch as the words were 
general, and nothing in efpccial declared, 
** he would Commune with his fellows, and 
" bring an anfwer, what the law ^herein wills 
" after her conceytes.”— And afterwards, all 
the Lords, from the loweil to the highell, 
held in manner one opinion : * That, for caufe 
there was no fpecial matter ” of Slander and 
Infamy put upon him, he fhould not be com- 
mitted to ward till the fpecialty was declared 
and Ihewcd.’— But on the 28th of January, 
the Commons coming again, and declaring 
certain fpeciitc crimes again fl the faid Duke ; 
and Ihe Speaker, in the name of all his Fel- 
lows, praying the Chancellor and Lords to 
open the fame to the King, and that it would 
like him to commit the faid Duke to the 
Tower, daring the faid Court of Parliament,* 
until he may declare htmfelf of the faid mat- 
tery and of o&er things, that (hall be put upon 
him ; as it is thought by all their wifdoms, 
** that they have declared fpecial matter 
enough of fufpicion of Treaifon againB the 
“ faid Duke for to commit him to ward” 
—upon this, the faid Duke was committed to 
the Tower to ward. Rot, Park VoL V* p. 
176, N® 141017. 

I 2 Hlgb 
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High Trcafbas, and alfo of offences and tnifj^lfions. committed by 
him againft the King^s Majefty, as in a Bill, containing certain arti- 
cles, is more fully fct forth; which Bill the Commons by their 
Speaker delivered to the Chancellor and Lords ; and the Commons 
defined that the faid Duke might be proceeded againft, upon the faid 
articles, in Parliament, according to the laws and cuftom of England. 
—The articles are then fet forth, flating feveral adts of High 
Treafon. After which, on the 9th of March, the Commons deliver 
in further articles, accufing the faid Duke of malverfation in office, 
and feveral High Crimea and Mifdemeanors*. On the fame day, 
the 9th of March, the Duke was brought from the Tower, into the 
prefence of the King, and the Lords Spiritual and Temporal, in the 
Parliament Chamber ; and the accufations and impeachments made 
agaimft him by all the Commons in Parliament were declared to 
him, — He defired copies of the feveral articles, which' were allowed 
him ; and, that he might be nearer, and more ready to come to his 
anfwer, the King, by the advice of the Lords, committed him to 
the wa. d of certain perfons, to be by them kept in a tower in the 
Palace of Weftminftcr. On the 1 3th of March* he is again brought 


* It may be curious to 6c what the mlAie- 
neanors were, for which this powerful Msniller 
was accufed by the Commons^ almoft 350 
ycais ago. There were eighteen afflkjea. 
] . Malverfation in his office as Lord Stewasd of 
the Houfehold. z Advifing the King to grant 
liberties and privileges to certain perfons» to 
the hindrance of the due execution of the laws. 
3. Adviij*ig the grant of a peerage, and great 
lordfhips and pofTeflione, to the hufband of his 
niece. 4. The granting away other great 
offices and poffeffions in the province of Gui- 
enne. 5. Difeovering the King’s fccrct coun- 
cils to the French King. Procuring offices 
for perfons who were unfit, and unworthy of 
them. 7. Procuring of grants of tributes and 
impofitions to feveral perfore* 8. And of 
£arldoms and Lordfhip^. 9. Making a con- 
vention of peace without the knowledge oi 


afTent of the other Lords of the Council. iq. 
Mifapplying the fubfidies to other purpofes, 
than thofe to which the Commons had granted 
them. 11. Giving large foxns of money to the 
French Queen. 12. Squandering away the 
public treafure. 13. Obtaining the inheri- 
tance of the earldom of Pembroke, and great 
wards and marriages. 14. Embezzling feve- 
ral obligations for fums due to the King from 
the Duke of Orleans. 15. Delaying of j uflice, 
in flopping the execution of writs of appeal of 
feveral women, for the deaths of their hufband s. 
16. Procuring a pardon for a perfoa appealed 
for murther. 17. Making of fheriffs for 
money, and that might be favourable to his 
purpofes in their feveral counties. 18. Aflifl- 
ing the Dauphin of France with foldiers, againft 
the King’s allies in Germany.— »Rou ParL 
VoL Y. p. 1790 


5 
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mj and with refpedi: to the Treafons charged againft him, he denied 
them utterly} and with regard to fome of the other articles, he de- 
livers in fpecial anfwcrs. Upon the i yth of March, the King fent 
for all the Lords,' both Spiritual and Temporal, then in town, into 
his Palace of W’dtftminfter, and alfo for the Duke of Sufiblk; who 
kneeling, the Chancellor, by the King’s command, putting him in 
mind of his anfwers and declarations to the accufations and im- 
peachments of the Commons, and, as at that time he did not put 
himfelf upon his Peerage, the Chancellor afked. What he would now 
fay further upon that fubjedt ? the Duke anlwering. That, with 
refpedt to the faid articles, hej^^ought he had anfwered them fuffi- 
ciently, having denied the days, the years, the places, the communi- 
cations had, and faying utterly they were falfe and untrue ; he there- 
fore fubmitted himfelf wholly to the King’s rule and governance, to 
do as to him foould feem proper. — Whereupon, the Chancellor, by 
the King’s command, replied. That as to tlie firft accufations of 
Treafon, in the firft Bill compriled, the King held him neither 
declared nor charged. — And as to the Mifprilions, contained in 
the fecond Bill, the King, by force of his fubmiffion, by his own 
advice, and not reporting him to the advice of his Lords, nor by 
way of judgment — for he is not in the way of judgment— declares, 
that he ihall, before the ill of May next, abfent himfelf out of the 
realm} and lhall fo continue for five years from the faid ill day of 
May*. 


Whereupon the Lord Beaumont, on the behalf of the Lords 
Spiritual and Temporal, and by their advice, alTent, and defire, re- 

^ The Duke of Suffolk went« full of hopes ** Road, cut off his head on the ad of May, 
** of being recalled as foon as the fury of the ** and threw it with his body on the (ands ; 
*• nation, or the heats of Parliament, were whence they were conveyed to the Coile- 
over: but being taken at fea, the day after ** giate Church of Wingfield, in Suffolk, and 
•• he failed from Ipfwich towards Flanders, by there buried.’" — Carte’s Hiftory ol Eng-^ 
•• a {hip of war, called Tbt St* Nicholas cf the tand| Yol. li» p.738* 
the Captain of it put into Dover 


cited 
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cited and declared, That this judgment proceeded not by their advice 
and counfel, but was done by the King’s own demeanance and rule, 
.—And therefore befought the King, that this their faying might be 
cnadtcd in the Parliament Roll, with this Proteftation, ** That it 
** fhould not be, nor turn in prejudice nor derogation of them, their 
** heirs and fucccflbrs, but that they may have and enjoy their li- 
berties and freedom, in cafe of the Peerage hereafter, as ever they, 
** or any of their anceftors, had and enjoyed before that time.”— 
Rot. Pari. Vol. V. p. 177, N* 18 to 51 


OBSERVATIONS. 

Upon iMrEACHMENT BY THE COMMONS. 

It was not till towards the end of the Reign of Edward III. that 
the Houfe of Commons took upon themi^es the charadter of 
accufers, before the Lords, of perfons charged with Treafon, or other 
High Crimes and Mifdemeanors againft the State. — Though there 
are feveral inftances upon the Rolls of Parliament, previous to the 
cafe of Richard Lyons in 1376, of judgments pronounced by the 
Lords ■!•, as well againft Peers as Commoners, for great public 
offences, yet thefe proceedings appear to have been inftituted, either 

• Sec alfo Parliamentary Hiftory, Vol. II. Sir John Lee to have been by the Commons; 

as it appears from the Rot. Parh Vol. JL p, 
t See, under title, '^Judgmcntby the Lords,’* 297, to have been at the fuit and by petition 
I, the cafe of Earl Mortimer, and Simon of William Latimer to the King and Council, 
de Beresford ; and under tide ** Bills of Pains -^-See this cafe of Sir John Lee in this Vol* 
and Penalties,” 2. — I think Reeves, in his ift Part, under title Bills of Pains and 
.Hiftory of Englifti Law, Vol. IL p. .^5, is Penalties,** N® 2. 
jQidaken in fuppofing the accufation againft 

from 
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from the Crown itfelf, or at the prayer of private perfons, who found 
themfelves aggrieved by the Officers of the Crown in high truft and 
power, and againft whom they had no other redrefs than by application 
to Parliament.— From the time that the Commons became parties in 
thefe profeciitions, the inftances were frequent, in which they found 
themfelves obliged by their duty to carry up complaints to the Lords, 
againft perfons of the higheft rank and favour with the Crown j or 
againfbthofe in judicial or executive offices, whofe elevated fituation 
placed them above the reach of complaint from private individuals, 
who, if they failed in obtaining redrefs, might afterwards become the; 
objedts of refentment of thofe, whofe tyrannical oppreffions they 
had prefumed to call in queftion. This circumftance, therefore,, 
of the Commons afluming this invidious office, and, as the reprefen- 
tatives of the people at large, ftanding. forwards as the profecutors of 
the higheft and moft powerful offenders againft' the State, forms a 
remarkable asra in the hiftory of the criminal jurifprudence of this 
country: it has certainly ^ery much contributed, in this kingdom,, 
to controul and reprefs thofe adls of injuftice and oppreflion, which,, 
in more defpotic governments, Minifters, protedled by their great 
rank, and overbearing power, are but too apt to exercife againft 
perfons who prefume to offend them j and has been the means of 
bringing to condign punifhment thofe “ great Apoflates to the 
Commonwealth,” who, by their aftions or counfels, have endeavoured, 
to fubvert the fundamental laws of their country, and to introduce; 
an arbitrary and tyrannical government. 

The crimes for which, during this period from 1376 to 1450,, 
the Commons impeach, are, Mifdemeanors, committed by perfons 
employed by the Crown^ either at home or in its foreign poffef- 
fions — Mai- adminiftration of juftice, and extra-judicial condudl,, 
in the Judges of the realm — ^Treafbn, or trealbnable praftices,. 
not fpecifically mentioned in the Statute of^ 25th Edward IIJ* but 

by 
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by a claufe in that A£t exprefsly referved for the determination of 
Parliament *. 


The forms of proceeding, even in thefe early inftances, particu- 
larly in the cafe of the Duke of Suffolk, in 1450, were much lefs 
different from the prefent, than what at periods fo diffant might be 
expedted. — The articles of charge are carried up by the Commons, 
and delivered by the Speaker to the Chancellor and Lords further 
articles are afterwards exhibited. When thefe charges are read to 
the Duke, who was brought in cuftody from the -Tower for that 
purpofe, copies of them are, at his requeft, allowed to him — he then 
pleads. Not Guilty, by denying the truth of the matters alleged 
againft him *f. 


And, with refpedl: to the rules by which the Lords then confi- 
dered themfelves as bound to try and determine queftions of Im- 
peachment brought before them by the Commons — they refblve, in 
the cafe of Belknap and the other Judges, That thefe matters, 
** when brought before them, fhall be difeufied and adjudged by 
the courfe of Parliament, and not by the civil law, nor by the 
“ common law of the land ufed in other inferior courts.” 


It feems remarkable, that no inftances of Impeachment occur, 
during the reigns of Edward IV. Henry VII. Henry VIII. Ed- 


• The Statute, 25th Edward III. ftat. 5th. 
ch. 2. intituled, ** A Declaration which Of* 

** fences (kail be adjudged Treafon,” after 
reciting the fevcral o^ences which conftiiute 
Treafon, goes on ; And 'becaufe that many 
other like cafes of Treafon may happen in 
time to come, which a man cannot tlunk 
or declare at this prefent time— -it is ac* 
** corded. That if any other cafe, fappofed 
" Treafon, which is not above fpecified, doth 
** happen before any Juftices, the Jultices 
» (hall carry, without any going to judgment 


'' of the Treafon, till the caufe be (hewed be- 
fore the King and his Parliament, whether 
it ought to be judged Treafon or other Fe« 
** lony.**— Sec Coke’s 3d Inft. ch. 2. p. 22. 
— Sec alfo further upon this provifo, in the 
fubfequent cafe of Lord Strafford. 

f The courfe of this proceeding was here 
interrupted by the interference of the King, 
who baniihed the Duke of Siifiblk for five 
years, not however without a Protefl from 
the Lords, ** faving their Rights and Liber* 
tics, and Privilege of Peerage.*' 


ward 
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ward VI. Queen Mary, and Queen Elisabeth, nor till the 17th 
year of James I. Nor can this be accounted for in any other man- 
ner, than that, during this period. Bills of Attainder, and Profecu- 
tions in the Court of Star Chamber, were fubftituted in their ftead. 
— The new modelling of the Star Chamber * by Henry VII. m the 
3d year of his reign, and the fupplementary Stature of the 21ft 
Henry VIII. ch. 20, transferred to this Court the trial of all thofs 


* See Lord Bacon’s account of this in his 
Hiftory of Henry VIL— « Tins Court,” he 
fays, is one of the fagelf, arJ noblcll 
“ inftitutions of this kingdom for in the 
** diflribution of courts of ordinary jtiftice, 
(befides the High Court of Parliameni) in 
** which dillributiuu the King’s Bench hold- 
** eth the Picas of the Crown; the Common 
** Pleas, Pleas Civil ; the Exchequer, Pleas 
** concerning the King’s Revenue ; and the 
Chancery, the Pretorian Power for mid- 
** gating the Rigour of Law, in cafe of ex- 
** tremit) , by the confcience of a good man ; 
** there was neverthelcfs always referved a 
high and pre-eminent power to the King’s 
“ Council, in caufes that might, in example 
“ or confcquence, concern the Hate of the 
Commonwealth ; which, if they were cri- 
** minal, the Council ufed to fit in the cham- 
her, called The Star Chamber; if civil, 
in the White Chamber, or White Hall.— 
And, as the Chancery had the Pretorian 
power for equity, fo the Star Chamber had 
“ the Cenforian pow'er fcir offences under the 
•• degree of capita!.— The authority of this 
Chamber, which before fubfifted by the 
ancient common laws of the realm, was 
now confirmed in certain cafes by Ad of 
Parliament.”— Bacon’s Works, Vol. II. p. 
2po,— Lord Clarendon, in fpeaking of the 
abolition of this Court in 1641, fays, ** Thus 
** fell this High Court, a great branch of the 
Prerogative ; having rather been extended 
and confirmed, than founded, by the Sta- 
tute of the 3d year of King Henry VII. 
For, no doubt, it had both a being and a 

Vol. IV. 


jurifdidion before that time, though vuU 
garly it received date from thence; and, 
whilfl it was gravely and moderately go- 
'' verned, was an excellent expedient to pre- 
ferve the dignity of the King, the honour 
of his Council, and the peace and fccurity of 
the kingdom.— But the ta.hing it away was 
“ an ad very popular ; which, it may be, w^s 
** not then more politick, than the reviving it 
** may be thought hereafter, when the prefenc 
diflempers fhall be expired.” Eliftory of 
the Rcb. Vol. I. p. 223. Book 3 J.— Another 
great Statefman, Lord Somers, deferibes this 
Court of Star Chamber, as follows: We 
had a Privy Council in England, with 
** great and mixed powers ; w'e fuffered under 
it long and much : All the Rolls of Parlia- 
ment arc full of complaints and remedies ; 
** but none of them effedual till Charles the 
“ I'irfl’s time. The Star Chamber was but 
a fpawn of our Council ; and was called fo, 
only becaufe it fat in the ufual Council 
Chamber. It was'fet up as a formal Court 
in the 3d year of Henry Vllth, in very foft 
words, “ To punifli great riots— to reflrain 
** offenders too big for ordinary julHcc— or, 

** in the modern phrafe, to preferve the pub- 
lie peace.” But in a liitle time it made 
this nation tremble: The Privy Council 
** came at laft to make laws by proclama- 
lion ; and the Star Chamber ruined thofe 
“ that would not obey. At lafl, they fell 
«« together, but not without endangering the 
*« nation.” 

Lort/ HardnjL^ickc's Si ate Papers^ 

VqU il. /. 473. 

Mil'dcmeanors, 


K 
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Mifdemeanors, which would otherwife have become the objedt of 
Parliamentary profecution by Impeachment ; and, as is well cx- 
prcfled by a learned writer * on this fubjcct, ** This Court became 
“ the happieft inftrument of arbitrary power, that ever fell under 
the management of an abfolute fovereign. — The Star Chamber 
exercifed a criminal jurifdidlion almoft without limitation, and al- 
together without appeal ; taking upon it to judge and animadvert 
** upon every thing, in which Government felt itfelf interefted. 
** — -It became in truth as much a Court of State, if the expreflion 
** may be allowed, as a Court of Law.” — By this extenfion of its 
jurifdiiSion, and the feverity of its penalties, it for a time fupei'fedcd 
the excrcife of the more legal proceeding in Parliament againft limi- 
lar offences, by Impeachment for High Crimes and Mifdemeanors. 
—The more atrocious offences of Treafon, and treafonable pradices 
againft the State, were, during this period, profecuted and puniflied 
by Bills of Attainder j which, though very rare till the reign of Ed- 
ward IV. became, during that reign and thofe of his fucceffors ■f,. 
the common mode of proceeding againft perfons accufed of fuch. 
crimes. 

* Reeves’s Hiftory of Englifh Law, VoI. II. Part 2d, ch. 15". 
f The reign of Queen Elizabeth ftiould be excepted out of this remark. 
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11 . yudgment by the Lords. 

I. ^ i 'HE Judgment, which pafled in the year 1330 againll 
X Earl Mortimer, was upon articles of accufation, charged 
at the fuit of the King ; and, as appears from Rot. Pari. Vol. II. 
p. 53, N° I, was given by the Earls, Barons, and Peers of the 
Realm, “ as Judges of the Parliament.” — But, when, in the fame 
Parliament, Simon de Bercsford is charged by the King in aiding 
and advifing with the faid Earl Mortimer in the faid Trealbns and 
Felonies, the laid Earls, Barons, and Peers, came before the King in 
Parliament, and faid, " That the faid Simon was not their Peer, 
" and therefore they were not bound to judge him, as a Peer of the 
“ land 


2. In the I ft year of Richard II. on the 22d of December, 
1377, Alice Perrers, who had been miftrefs to the old King, Ed- 
ward 


• This accufation againft Simon de Bcres- 
ford was at the King’s fuIt, Rot. Pari. Vol. 
IIT. p. 53, N® 4. — Notwithftanding the decla- 
ration of the Lords, they afterwards condemn 
the faid Simon de Bcresford and others, not 
Peers, to be executed for the faid Treafons and 
Felonies— But immediately declare, That, 
though they had for this time proceeded 

** to give judgment upon thofe that were no 
Peers, hereafter thefe judgments (hould not 
be drawn into example or confequence, fo 
** that they fhould be called upon to judge 
others than their Peers, contrary to the law 
** of the land.” Rot. Pari. Vol. II. p. 54, 
N® 6.— In the 29th cli. of Magna Charta, 
9th Henry HI. it is faid, Nec fuper eum 
** ibimus, nec mittemus, nifi per legale judi- 
cium parium fuorum, vcl per legem terra;,” 
Tliat is, fays Sir Edward Coke, 2d lull. p. 46. 


No man fhall be condemned a/ the King^s 
fuit, either before the King in his Bench, 
where the Pleas arc. Coram Rege, (and fo 
are the words, nec fuper cum ibhniisy to be 
“ underftood) nor before any other Commif- 
fioncr or Judge whatever, (and fo are the 
words, nec fuper eum miitonusy to be under- 
‘‘ flood).” And again, 2d Inft. p. 4B, in 
commenting upon the words, ** Per j'uHkium 
“ parium fuorum,” Sir Edward Coke fays, 
•* Note, as is before faid. That this is to be 
underftood, of the Khig^s fuit ; for if an ap- 
peal be brought againll a Lord of Parlia- 
ment, which is the fuit of the party, there 
he fliall be tried, nor by his Peers, but by 
an ordinary Jury ; For that this flatute ex- 
tend^th only to the King^s Soin the 

Lord Dacre’s cafe, in the a6th of Henry VTII. 
on a queflion. Whether he might waivehis trial 

by 

K 2 
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ward III. was charged before the Lords*, of having incurred the 
penalties of forfeiture and baniihment, inflicted by an ordinance 
made in Parliament in the 50th year of the late King, againft fuch 
women, and parti^larly againft her the faid Alice Perrers, as fhould, 
by way of maintenance, purfue matters and fuits in the King’s 
Courts "f . — Witnefles to thefe fads were examined before the 
Lords, and Alice Perrers was heard in her defence ; and being found 
guilty, and the Lords prefent averring, that it was meant. That the 
ordinance in queftion fhould have the force of a ftatute — it is awarded 
in Parliament, that the faid ordinance fliould have the faid force 
and effed ; and that thereby the faid Alice fhould be banifhed out 
of the kingdom, and her lands, chattels, tenements, and pofTeffions 
feized and forfeited to the King. — But that it is not the intention of 
the King or Lords, that the ordinance or award, made in this fpecial 
cafe, fliould in any other cafe be drawn into example. — Rot. Pari. 
Vol. Ill p. 12. N"4 i. 


by his Peers, and be tried by the Country, the 
Judges all agreed, that he could not, “ For 
the Statute of Magna Charta is in the ne- 
gativc, Nec fuper eum ibimus, nifi per legale 
judicium parium fuorum, that is, at the 
King^s fuit npon an inJi^lment'* Kelyng’s 
Rep. p. 56. And, in the Tra6l cited before in 
the note, p. 54, Sir William Jones fays, « It is 
** evident from the Roll itfclf, in the cafe of 
** Simon de Beresford, and the other Records, 
that the Lords did judge thofe Commoners 
contrary to the law of the land, that is, at 
•• theinjlance 0/ the King y fo that judgment 
“ was given at the King' s Juitf in a way not 
warranted by the law and cullom of Parlia- 
ment, or any other law of the kingdom ; 
but there is not a word in that Record, 
whirh imports a reftriftion of that lawful 
*• jurifdidlion, which our Conftitution placeth 
in the Lords to try Commoners, when 
“ their cafes fliould come before them 


fully y that is, at the fuit of the Commons by 
Impeachment.** 

Lords Debates i printed in 1 742, 
Vol I. /. 297. 

• This accufation was brought forward 
before the Peers by Sir Richard Scroop, 
Steward of the King’s Houfehold, and, as 
Prynn obferves, in Cotton’s Abridgment, p. 
158, « The record is ftrange, and worthy of 
fight.”— See alfo in Rot. Pari. Vol. IIL 
p. 10, N® 38, et fubf, as ftrange a proceeding, 
where the Lords pronounce judgment of death- 
againft Le Sire de Gomenis and William 
Wefton, for having furrenderd the Fortrefles of 
Arde and Outrewyck to the enemy, of which 
they had the cuftody. — And in the fame Vol, 
of the Rot. Pari. p. 152, N« 15 to 25— the 
proceedings againft the Biftiop of Norwich, for 
breach of truft, and lelling the CaftJe of Gra- 
vclines to the French. 

t Sec this ordinance in' Rot, Pari, Vol. II. 

p. 329* 45 - 
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3. In 1388, there are feveral proceedings before the Lords againft 
the Archbifliop of York, and other great officers, and againft feveral 
of the Judges* for having given extra-judicial opinions, and mifin- 
terpreting the law-j'. — Upon which, after a very long and ac- 
curate examination, judgments of Treafon are given againft them, 
as Traitors to the King and Kingdom — Rot. Pari. Vol. III. 
p. 229. et fubf. 

4. The 


• See before, p. 53, of this Vol. N* 4; and 
Parliamentary Hiftory, Vol. I. p. 414. 

f In the courfe of this proceeding, the 
Judges, Serjeants, and other fages of the law 
of the realm, and of the civil law, were charged 
by the King, to give their faithful advice to 
the Lords of Parliament, how they ought to 
proceed in this matter. — Which Judges, Ser- 
jeants, and fages of the law of the Realm, 
and alfo the fages of the civil law, deliberated, 
and anfwcred to the Lords in Parliament, 
«* That, having feen and welj undcrflood the 
« tenor of the faid appeal, they declared, it 
vvas neither brought nor affirmed according 
“ to the order, which either tl\e one law or the 
other required.”— To this the Lords, hav- 
ing taken deliberation and advice, anfwer, 
** That, in fo high a crime as is laid in the 
faid appeal, touching the perfon of the 
“ King and the eftate of the Realm, perpe- 
« trated by perfons who arc Peers of the 
Realm, with others, the cavfe cannot he tried 
‘‘ elJi'XMhere than in Parliament t nor by any other 
« than the lavo and courfe of Parliament,-^ 
« And that it belongs to the Lords of Parlia- 
ment, by ancient cullom of Parliament,, to 
** be Judges in fuch cafes. — For that the 
" Realm of England is not, nor ever was (nor 
•* is it the intent of the King or Lords of Par- 
“ liament that it ever fliall be) ruled or go- 
« verned by the civil law. — And therefore 
“ their intention is, not to rule or govern lo 
« high a caufc as this appeal is, (and which 
** cannot be tried or terminated but in Parlia- 
** ment) by the courfe, procefs, or order uled 


« in any Inferior court or place ; which courts 
" or places are only the executors of the ancieitt 
“ laws and culloms of the Realm, and of the 
** ordinances and eftablifliments of Farlia- 
ment.”— Rot. Pari. Vol. IIL p. 236.— 
Lord Chancellor Nottingham, fpeaking of the 
difference between “ Appeals and Impeach- 
** ments,” fays, “ An appeal of murther, 
« becaufe the King cannot pardon it, is an 
« odious fuii in law, and is tied to more ftrifl- 
“ nefs and formality than any other fuit what- 
ever,— on the contrary, an impeachment in 
“ Parliament mud not be called an odious 
‘‘ proceeding, nor is tied to any of the terms of 
the Cinjil or Common Lan,is ; as was faid by 
the Lords appellants in the reign of Richard 
“ JL” 

Treatife on the King*s po^er of granting par^ 
dons in cafes of Impcachmeni , by Heneage 
Earl if Nottinghantt Lord High Chancellor 
p. 19. Printed for Payne, 179.I. 

I Petyt, obferving upon tne pun:lhments 
infliaed on thefe Judges for cxtra-judiciall/ 
mifintcrprecing the law, fays, Thus we fee, 
" that the execution of Trefyiian, illak.', and 
Ufk, and the red, together with tlie per- 
“ petual banilhment of c-.e o.hcr Legicides,. 
“ did, for feveral following gc itTutions,. lerve 
“ as an excellent Ahaanack for the meridian 
“ of Weftmmder Hall, and a CifcumJ'pcSe 
Jgatis to many fucceeding Judges, until 
“ about thc. CT;dof Queen Elizabcih’s rv ign.” 
Jus Pari. Ch. viii. p. 211. In a piniphlet,. 
publifliedin 1791, intituled, '' A Rcikw of 
“ the Arguments in favour of the GoiiL.nuance 

of 
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4. The proceedings in the foregoing inftance, and the judgment 
of Treafon pronounced by the Lords, againft the perfons acculed 
of the crimes there alleged, induced the Commons, at the clofc of 
that Seffion of Parliament, to petition the King, “ That, whereas 
“ divers points had been declared for Treafon in this prefent Par- 
liament, which were not declared by ftatute before, no Jallice 
“ lliould have power to give judgment in other cafes of Treafjn, 
** nor in any other manner, than they had before the beginning 
of this prefent Parliament which petition the King granted ni 
all its points *. — Rot. Pari. Vol. III. p. 250. 38. 


of Impcnchment.s, notwithlbnding a DilTo- 
Jution/^ tlicre ai‘c, in p. 119, the following 
judicious obfervations, very applicable to this 
fubje£l. ‘‘ I’hc advantage, which Impcach- 
nieiits aflbrd, as a check and terror to bad 
“ Miniilers, is fo obvious and fo great, that it 
" almoll folcly engrofies the attention, and is 
confidercd as the principal, if not the only 
recommendation, of that mode of profecu- 
cution; but there is an additional reafon, 
« why it ought to be cherifhed by Engliihmen; 
“ which is, that it furnifhes the moll effedlual 
prefervative againfl the corrupt adminiftra- 
« tion of juftice; and it ought perhaps, upon 
experience, to be dearer to us upon this 
** ground, than upon any other, as it has been 
“ employed with Icfs mixture of vindidive, 
or unwarrantable motives, when dire£led to 
** this objc^l, than w^hen its terrors have been 
levelled againfl Favourites and Miniflers. — 
“ That Miniflers arc not now violating the 
« principles of the Conftitution, or that the 
^ adminiflration of juftice is now free from 
“ the flighteft flain or fufpicion of corruption, 
furnilhes no reafon for abolilhing this mode 
** of trial ; for it is impoflible to know, how 
much of the fecurity, with which we now 


enjoy our Conflituiion and Liberties, and 
** how much of the fatisfaflion, with which we 
now confide in thofc unfufpedled charit'^tcrs, 
that now grace the feats of juftice, may be 
derived from the exillencc of this very in- 
ftitution ; the benefit of which (fince pre- 
“ vention is more dcfirablc than punifhmenl) 
cannot be more conclufivcly proved by any 
means than by the few occafions there have 
been of late for exerting it/* — When the 
Lords are about to pronounce judgment on 
thefe Judges and other perfons accufed, the 
Archbiftiop of Canterbury, in his own name 
and that of his clergy, enters a proteftation, 
defining leave to be abfent. The Bifliops of 
Durham and Carlifle do the ftime. This 
proteftis recorded, and all the Lords Spiritual 
retire out of the Hall. Rot. Pari. Vol. III. 
p. 236. 

* So in the 21ft: year of Richard 11 . 1397, 
Thirning, Chief Juftice of the Common Bench, 
fays, That declaration of Treafons, not al* 
ready declared, belongs to the Parliament.*' 
— Rfit. Park Vok 111 . p. 358. Sec the flat, 
ift Henry IV. Ch. x. which was made in con- 
fequence of the proceedings in Parliament in 
the 2 1 II year of Richard 11 . 
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OBSERVATIONS 

On Judgment by the Lords, 

The jurifdi<ftion, which in ancient times was exercifed by the 
High Court of Parliament, as well in civil as in criminal matters,, 
is very well explained and illuftrated in the Hiftory of the Englifli 
Law * •“ In the reigns of Edward 1. Edward II. and Edward III. 

“ we find records of proceedings in Parliament which inconteilibly 
** verify, what was obferved before on the judicial charadter of the 
•* High Court of Parliament, and furnifli materials for forming an 
“ accurate judgment of its judicature (whether civil or criminal) 
** not only during this period, but, as we conjedlure, through all the 
“ preceding reigns, up to the origin of the Norman Conftitution.-— 
The great extent of their authority in judicial matters, feems 
** owing to the idea of fuperintendance and fupremacy, attributed 
“ to the Parliament by the people : it was thought that this 
“ aflembly was to redrefs all wrongs, to remedy all abufes, and to 
** remove all difficulties, with which any man was prefled, either 
“ in his perfon or property. In confequence of this opinion, at 
“ every meeting of Parliament petitions poured in from all quarters 
** not only upon fubjedls of public and national concern, but for 
“ relief in private matters ; and it appears from the Rolls of Par- 

* Reeves’s Hiftory of the Engl ilh Law, inadc,whichdirc6ls, ** That the King (hall hold 
Vol. II. part. 2. ch. x. ** a Parliament once in every year, or twice, 

•f It was to obviate the complaints which “y? tnefiier which ordinance was after- 

arofe from a delay of juftice, and the inconve- wards enforced by the ftatutes of the 4th and 
nience that the public experienced from Par- 36th of Edward JII.«— See upon this fubjcfl, 
liaments not being holden every year, to the Note to Vol. IL of this Work, p, 276.— 
whom thefe petitions might be addrelTed, and The Dl^lionnaire de Trevoux, explains the 
from whom only relief was to be obtained, that word meftier*' fometimes to mean Opus, Ne^ 
the ordinance of the 5th of Edward II. was ceJptaSi but adds, 11 eft vieux en ce fens.** 

6 “ liaraent. 
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liament, that thefe petitions were exhibited by all forts of perfons, 
“ upon all forts of matters, and to obtain every fpecies of relief, 
“ which the petitioners thought moft defirable in their fituation. 
« — To diftinguifh between thofe, which were properly within 
“ the cognizance of the Parliament, and thofe that were not ; and 
in order that thofe which belonged properly to other courts 
“ might be duly remitted thither ; certain Prelates, Earls, Barons, 
" and others, were appointed in every Parliament to be * Receivers 
“ and Tryers of petitions — Thefe were to examine all Petitions, 
and, upon full con fi deration, to indorfe upon them what courfe 


“ was to be purfued to redrefs 

♦ I apprehend this not to be very accurately 
Hated.*— The perfons who were appointed Re- 
ceivers petitions, were fome of the Mailers 
in Chancery, and cf later times fome of the 
judges, attending upon the Houfe of Lords,— 
The Tryers only were Prelates and Peers. — 
This form of appointing Receivers and Tryers 
of petitions from Great Britain and Ireland, 
and alfo from Gafeony, and the countries 
beyond the Seas, and the Ides, is Hill obferved 
Upon the commencement of every Parliament. 
—There is a chapter in Elfyng’s Manner of 
holding Parliaments, upon this fubjedl of Re- 
ceivers and Tryers of Petitions, Ch, viii. p. 
;t62.— On the 27th of Oftober, 1705, after 
Queen Anne’s fpeech from the Throne, the 
XiOrds order, “ That the names of the Re- 
ceivers and Tryers of Petitions be entered, 
according to ancient cudonj.” It appears 
as if this form had been difufed, ever lince the 
Revolution. — See the 6 th of November, 1707, 
and the iStb of November, 1708, from which 
time, it has been conftanily obferved, at the 
commencement of every Parliament. Sec 
Coke’s 4th Ind, p. IQ» ** Petitions in Parlia- 
ment the 19th of January, 1740, the 

Hottfe of Lords are moved, That the entry, 
in the Journal, at the beginning of the Par- 
** liament, of the names of the Receivers and 
Tryers of Pctitiptis in french, might be 


the petitioner, and to direft him, 

** read.” And the (iime being read, amotion 
is made, on the 28th of January, “ to order. 
That after the end of this prefent Parlia- 
“ ment, no entry be m.ade in the Journals of 
“ this Houfe, of any appointment of Receivers 
“ or Tryers of Petitions for Great Britain and 
" Ireland.” 'I'he queftion being put, it was 
rcfolved in the negative. See, in Sir Matthew 
I laic’s Jurifdidlon of the Houfe of Lords, 
Ch. xii. “ Concerning the Auditors and 
Tryers of Petitions.” 

t On the ill of May, 1689, Lord Hunting- 
don acquaints the Houfe of Lords, ‘‘ That 
he was ordered to report from the Commit- 
tee of Privileges, That they, finding the 
ftatuieofthe 14th of Edward HI. ch. 5,in- 
tituled “ IDelay.s of judgments in other 
courts (hall be redreffed in Parliament,” is 
llill in force ; by which ftatute it is ena^El- 
ed, That at every Parliament (hall be cho- 
fen a Prelate, two Earls, and two Barons, 
who fhall have comm i(fions from the King 
to hear, by petition, all complaints of delays 
•* or grievances done to them in the Chan*. 
“ eery. King’s Bench, Common Pleas, and 
** Exchequer Upon which, their Lordlhips 
having advifed with Mr. Petyt, he. deliver- 
ed in a report in writing.” This report is 
read, and is entered in the Appendix to this 
Vol. N** 4. 

“ according 
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according to the nature of his cafe, either to the full Parliament, 
or to the Council, the Chancery *, or to fome of the other 
“ Courts. — It was not lefs common to petition Parliament in cri- 
** minal matters j when the parties were diredled to fue a writ of 
« oyer and terminer, or, as their cafe required, to take fuch other 
** Heps as the common law preferibed. — But criminal profecutions 
were alfo inflituted in Parliament by another way than by peti- 
tion -j'.— They were frequently brought forward by articles exhi- 
" bited ; but who were the perfons appointed to exhibit fuch arti- 
" clcs, or to ftand forth as profecutors, does not in every inftance 
" appear. Towards the latter end of the reign of Edward III. the 
“ Commons took this burthen upon themlelves ; and among their 
“ other petitions began to exhibit accufitions for crimes and mif- 
demeanors againft offenders, who were thought to be out of the 

“ reach 

* In Dugdale’s Ongincs Judiciale.9, ch. i6. in full Parliament/’ for the murther of Ed- 
p. 37, it is faid, “ There are not found any ward 11. in Berkley Caftle. He was acquitted 
Bills or Decrees in Chancery, before the of the murther; but, becaufe he had appoint* 
** 20th Henry VI. Such caufes, as, hnce cd Gurney and others, who put the King to 
** that time, were heard in that Court, having death, his keepers and fervams in the faid 
been formerly determined in the Lords callle, a day is given him to appear in the 
Houfe of Parliament, as may be fecn, from ‘‘ next Parliament ” dc audiendo judicio fuo; 
“ the number of petitions in Parliament of and in the mean time he is committed to the 
** that nature, which are yet extant.’’ — See cuftody of the Steward of the Houfehold.— 

upon this fubjedl. Sir Math. Hale’s Jurifdic- Rot. Farl. Vol. II. p. 57, N® 16. Sir Math. 

tion of the Houfe of Lords, ch. 4. p. 26; and Hale, in his Jurifdktion of the Houfe of 
ch. 5, p. 33, where he fays, Many peti- Lords, ch. 16. p. 91. mentioning this cafe, 
** tions, which by reafon of the difTolution of fays, This Thomas de Berkely was unquef- 
** Parliament could not be. there determined, ** tioiiahly a Peer of the realm, and was fum- 
were referred, fomctlmcs to the Council in ** moned to, and fat in, divers Parliaments, 
general, and fometimes to tl)c Chancellor; before and after; yet, /»<* -zvafved his trial 
.and this I take to be the true original of hy Peers, Sc ponit fe fuper pairiam ; the 
“ the Chancellor’s jurifdiftion in matters of ** only precedent I ever fnv of a trial of a 
equity ; and what gave rife to that multi- ** Peer, by other’than his Peers ; and that by 
** tude of equitable caufes to be there arbi- ** a Jury appearing at the Lords Bar in Par- 
** trarily determined.”— -Sec alfo ch. 6. p. 44. ** liament.”— — I apprehend Sir M. Hale is 

of that work, pubUlhed in 1796, with Mr. miftaken in thU ftatc of the cafe. i. The re - 
Hargrave’s Preface. cord exprefsly calls him Thomas de Berkely^ 

f There is a very curious cafe, of a crimi- Miles, 2. There is nothing in the Roll about 
jial profecution againft Sir Thomas de Berkely, waiving his trial by his Peers. 3. A.s foon as he 
who was tried by a Jury of twelve Knights, pleads. Not Guilty, and puts himfdfy«/rr /«- 
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« reach of the law j and in thefe profecutions, the King and Lords 
" were confidered as the Judges 

From thefe fources, with the alterations and improvements in the 
ftate of the judicature of this country, which in the lapfe of time 
have taken place, may be deduced that jurifdiaion, which the Houfe 
of Lords now exercife in civil caufes f , upon appeals or writs of 
error from the inferior courts; and in criminal queftions, when 
brought before them, by prefentment of the Hpufe of Commons, in 
the form of an impeachment. — When this impeachment, either for 
treafon, or for high crimes and mifdemeanors, is direded againft a 
Peer, there has never been a doubt, but that the Lords have the 

foie 


triam^ the jury, omnes milites, appear, and after 
trial acquit him, of the fad charged— 
idem Thomas inde quietus* 

* Sir Mat. Hale, in commenting upon the 
old records, where judgments are faid to be 
given in plena ParliamentOf fays, ** It was al- 
** ways or moft commonly the courfe, that, 
when the Commons accufed or impeached, 
** and the Lords were ready for judgment, the 
Commons had notice, and then came up 
with their Speaker, and demanded judg- 
ment, which the Lords gave by the mouth 
** of their Speaker; fo that this might be 
faid to be done in pkno ParJiamento, both 
** Heufes being prefent ; and yet, the judg- 
ment iifelf is given by the Lords, though 
in the prefence of the Commons, and thus 
far by their tacit confent, as being the ac- 
cufers, and prefent at the judgment.*' 
Jurirdi<aion of the Houfe of Lords, p. iS. 

f It appears from a great variety of in- 
ftanccs, in the Rolls of Parliament, that the 
jurifdidtion, exercifed by the Lords, in civil 
cafes, was not fo confined as to be ncccffarily 
concluded within the fefiion, or even within 
the term of the Parliament, in wliich the writ 
of error was brought.— See Rot. Pari, the 
cafe of William dc Breoufe, Vol. I. p. 148, 


and feveral other inftances, in Vol. III. p, 8, 
N® 29 — p. 58, N® 19— p. 60, N® 20— p. 75, 
N® 19— p. 173, N®2 i— p. 187, N® 15 — p. 
260, N® 15 and 16— p. 289, N® 22— p. 492, 
N® 26.p.p. 552, N® 31.— Rot. Pari. Vol. IV. 
p. 445, N® 40,— Thefe are but a very few of 
the cafes, ^hicli may be found by confulting 
the Rolls, in which the proceedings were con- 
tinued from Parliament to Parliament. See 
alfo in « The Report from the Lords Com- 
mittees, appointed to examine Precedents 
relative to the fiatc of the Impeachment 
againft Warren Haftings, Efq. brought up 
from the Commons, and proceeded upon 
“ in the laft Parliament,*’ the third clafs of 
Precedents, with the Appendix. Sir M. Hale 
indeed fays, fpeaking of feme of thefe cafes, 
** I take it, that the granting or continuing 
of a fuperfedcas by the Lords Houfe, de- 
pending a writ of error, until the next Par- 
liament, as it hath been fometimes done, 
was not confonant to law. For it would be 
an intolerable delay of juftlcc; for no Par- 
« liament polfibly might be fummoned in 
** feven years ; and it were very unreafon- 
** able, that the plaintiff’s execution upon a 
** judgment obtained Ihould be fo long de- 
** layed.** Hale’s J urifdi^ion of the Houfe of 

X»ords» 
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Obfervations on Judgment by the Lords, 

foie and exclufive jurifdidion to hear and determine upon this ac- 
culation.— So if a Peer is indided for Treafon or Felony, he cannot 
be tried in the courts below, but the indidment muft be removed 
by Certiorari, and the Lords muft pronounce judgment of Guilty or 
Not Guilty, — But where a perfon, not a Peer of the Realm, has 
been impeached by the Commons before the Lords for Treafon, or 
any capital offence, there a doubt has been fometimcs entertained, 
whether, by the law of Parliament, the Lords have competent jurif- 
didion upon this fubjed ; and in one inftance * the Lords adually 
refufed to proceed upon a trial of this nature, though, in feveral 
other cafes, as well before as hnce, they have admitted their compe- 
tency, and have aded accordingly. — The Commons, however, have 
at all times afferted it to be their legal right, to impeach any perfon, 
whether Peer or Commoner, for any crime againft the State, whe- 
ther capital or not j and in the only inftance that has occurred, in 
which the Lords difputed this right, the Commons refolved, “ That 
it is the undoubted right of the Commons, in Parliament affem- 
bled, to impeach before the Lords, any Peer or Commoner for 
“ treafon, or any other crime or mifdemeanor : And that the refu- 
“ fal of the Lords to proceed in Parliament upon fuch impeach- 


Lords, ch. 29. p. i68. The in dances, how- 
ever, in w\iich the pra£tice has been contrary 
to this dodlrine of Sir M. Hale, arc, from 
their antiquity and number, more than fuffi- 
cient to decide that his opinion upon this point 
is not confonant to law.— This obfervation is 
made with the more freedom, as it appears from 
Mr. Hargrave^s Preface, p. ccxviii. ** That 
“ this work of Sir M. Hale, though perfedt- 
•• cd, had not, at the time of his death, been 
** revifed by him, after it was written. 

* The fingle inftance, that I find, in which 
the Lords have raifed any objedlion to pro- 
ceeding on the trial of a Commoner, upon an 
impeachment for a capital offence, is the cafe 


of Fitzharris, in 1681, which is to be found in 
the fubfequent part of this work. The cafe 
of Simon dc Beresford, mentioned before in 
the note p, 54, was nof upon an Impeacli- 
ment by the Commons,** but ** a profecu- 
" tion at the fuitof the King ;** and therefore 
falls within the diftindlion made by Sir Ed- 
ward Coke, in his Commentary upon the 29111 
chapter of Magna Charia, cited before in the 
note, p. 67. The period, at which the inftance 
happened of the impeachment of Fitzharris, 
a»d the circum fiances attending it, render any 
arguments or conclufions, that may be drawn 
from that proceeding, of very little weight. 


L 2 
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ment, is a denial of juftice, and a violation of the conftitution of 
•* Parliaments 

This refoliitibn on the part of the Hbufe of Commons,, in tKc: 
year i68ii grounded upon and fupported by the great variety of in-^ 
ftances, in which (as will appear in the couife of this work) the 
Lords have exercifed jurifdidtion in Impeachments againft Conv- 
moners for a capital offence y together with the proceedings of the 
Houfe of Lords, fince the Revolution, upon a hmilar queftion 
brought before tiiem in 1689 *!•, by the impeachment of feveral 
Commoners (in which, after confulting precedents, and much delibe- 
ration, they refolved to proceed upon the impeachment) 'appears to 
be a full and complete determination,, what die law of Parliament is 
upon this queftion 

* See Joarndla the 26th.of March* .1681* ~And fee alfo a Note ia this Volume* in the 

f See the Lords Journal* the 26th and Second Chapter of Inoipeachmenr* under Title 
27th of June* and 2d of Joly^ 1689, upon the Form of delivering the Charge,*^ in the 
impeadimentof Sir Adam' Blair* and^thers. cafe.of Sir Robert Berkley* one of the Judges 

L Sec before* Note* p. 54 of this Volume*, of the Court of King’s Bench*, 
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III. Bills of Attainder • 


r. TN the Parliament which met on the 15th of Mafchy. 
X 1329, Edmund, Earl of Kent, uncle to Edward IIF. 
was attainted of high treafon, and by the unanimous confent of 
Bis Peers adjudged to death — Parliamentary Hiftoiy, Vol. I; 
p, 198. 


2. In the 2 iff year of Richard IE 1397, Thomaa Mortimer 
being impeached and accufed by the Commons of treafon, and 
for that he was fled ; It is ordered and effablifhed by the King, . 
with the aflent of all the effates of Parliament, that proclamation 
fhould be made, as well in England as in Ireland, that the faid 
Thomas fhould furrender himfelf in his proper perfon within three 
months : and if Be did not furrender, then to be convided-and at- 
tainted of all the treafbns of which he is accufed, and to be holden as 
a Traitor to the King and Kingdom ■f. — Rot. Pari, Vol, III. p. 351, 
19. 

3; Iii i 


• In a letter written by the King to the 
Pope, dated the 24th of March, 1330, which 
is to be found in Rymer’s Foedera, Vol. IV, 
p. 424— -the King, after reciting the crimes 
of which the £arl of Kent had been accufed, 
adds, Eifdem Comicibus, fiaronibus, Mag- 

•• naiibus, et aliis de Communitate diSli regnt 
*• ad Parliamefitum illud congregatis, injunxi- 
** jnos, ut fuper his diicernerent ct judicarent, 
“ quod rationi ct juftiti® conveniret; qui 
eum, Concorde ct unanimi fententia, tan- 
quam reum crixninis laif* majeftatis, morti 
»» adjudicarunt.^* The mention of the Com- 
mons in Parliament being parties to the judg- 
ment, makes it appear, as if the proceeding 
was by Bill, and not by indidVmenty or any 


other mode.* •• — But fee the account of this tran- 
fadion more at large in Carte’s Hillory of 

England, Vol. II. p, 402. This attainder 

was afterwards reverfed in Parliament, at the 
prayer of Edmund, the fon of the faid Earl 
of Kent, and of his widow Margaret, for the 
caufes afligned in their petitions.— 'Rot. Pari. 
Vol. 11. p. 55, N° Ti & 12. 

t It appears from another entry in the 
lame Parliament, that, Mortimer not appear- 
ing according to thie proclamations made both 
in England and Ireland, the Duke of Lan- 
caiier, and all the Lords TemporaU and the 
Earl of Wiitfhire (having fufiident power 
from the prelates and clergy of England) with 
the confent of the King, adjudged, that the 

Add 
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3. In 1453, the 31ft year of Henry VI. a Bill of Attainder pafled 
againft Jack Cade and Sir William Oldhall *, for high treafon, at the 
fuit of the Commons Rot. Pari. Vol. V. 265. 


4. In 1459, the 38th of Henry VI. an A£l of Attainder was 
paffed againft Richard Duke of York, and the Earls of Salifhury, 
Warwick, and others, by which they were declared, adjudged, 
deemed, and attainted of high treafon, as falfe traitors, and ene- 
mies againft the King’s Perfon, Majefty, Crown, and Dignity. — To 
this petition of the Commons, which had been read in full Parlia- 
ment, with the advice and confent of the Lords Spiritual, and Com- 
mons, in Parliament aflembled, the royal affent is given in the fol- 
lowing terms ; — " The King agreeth to this Acft — fo that by virtue 
** thereof he be not put from his prerogative to fliew fuch mercy 
and grace, as fhall pleafe his Highncfs, according to his regalie 
“ and dignitee, to any perfone or perfoncs, whos names be exprefled 
in this A( 5 te, or to any other that might be liurt be the fame.” 
But as to Richard Lord Powys, and Walter Devereux, herein 
named, “ Lc Roi s’advifera.” — Rot. Pari. Vol. V. p. 346, ct leq. 


5. In the ill year of Edward IV. 1461, an A£l X pafled 
to attaint feveral perfons, who had taken part in the civil wars 
between the Houfes of York and Lancafter, by which they were 
adjudged to be attainted and convidled of high treafon. — Rot. Pari. 
Vol. V. p. 476. 


fald judgment made againfl the faid Thomas 
fhould be eiFedlual, and be in force^ iimply, 
and without condition.— Rot. Pari. Vol. III. 
p. 380, N* 9. 

* this Sir William Oldhall had been 
Speaker of the former Parliament, in the 
29th year of Henry VL— Rot. Pari. Vol. V. 
p. 210, N» 6. 

f The royal affent to the Bill againft Jack 
Cade, is given in the ufual form, « Le Roi 
le veut.** But to the Bill againft Sir Wil- 


liam Oldhall, it is, The King voile that it 
be hadde and doon in maner and fourme 
as it is defird.”— Rot. Pari. Vol. V* 
p. 266. 

X This A£l began in the Houfe of Lords, 
and being fent to the Commons, they agreed 
to it in the form of words now afed, ** A 
cefte A6le le Cocz fount affentuz;** and 
the royal affent was given, LeRoy le voct.*' 
—Rot. Pari. Vol. V. p. 483. 


6. On 
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6. On the 2ift of January, 1464, in the 4th year of Edward IV. 
a Bill began in the Houfc of Lords, by which Henry Somerfet, 
Duke of Beaufort, and feveral perfons therein named, were declared 
to be convicted and attainted of treafon. To this Bill the Commons 
agree, and the King gives the royal aflent. By this Adt a procla- 
mation is diredted to be iffued to the Sheriffs of London and York 
againft feveral other perfons, to appear at a particular time and place ; 
and if they make default to appear, that then they fliould ftand and 
be convidled and attainted of high treafon, and incur the penalties 
thereof. — Rot. Pari. Vol. V. p. 51 1, et feq. 

7. In the 14th year of Edward IV. 1475, an Adt was pafled* •* 
attainting feveral perfons therein named of high treafon, and fubjedl- 
ing them to the penalties thereof. — Rot. Pari. Vol. VI. p. 144. 

8. In 1485, the ifl year of Henry VII. a Bill of Attainder was 
brought into the Houfe of Lords againft feveral perfons that had 
taken part with Richard lil. whereby the faid perfons are declared 
to ftand, and be convidted and attainted of high treafon, and difabled 
and fore-judged of all manner of honours, eftate, dignity, and pre- 
eminence, and to incur the forfeitures attending the faid crime. 
—To this Bill the Commons agree ; and the King’s affent is, “ Le 
“ Roi le voet, en toutz pointz.”— Rot. Pari, Vol. VI. p. 275, 278. 


* See the preamble to this ftatute in the 
PvOt. Pari, in which, after reciting the commo- 
tions and infurreftions that had 'happened, and 
that had lately been reprefled, and that the 
King, movyd with benygnitie and pite, and 

•* leiyng aparte the grete rigour of the lawc, 
hath graunted to dyvers perfones.his grace 
and pardon : yet confidering that thos per- 
fones, whoos names been under writen, 
were grete and finguler movers, llirrers, 
and doers of the faid offenfes and hay nous 


“ treafons ; and alfo to th* intent that benig- 
nite and pile be not fo cxhaltcd, that juf- 
** tice be fett a parte, nor that juftice fo pro- 
** cede, that benignke and pite have no place, 
but that a dewe moderation and tempera- 
“ ment be obferved on every behalfe, as ap- 
** perteyneth ; and to efehewe the manifold 
** and irreparable jeopardies and inconveni- 
** enccs, that elfe might and be like to foU 
«• lowe the Bill cnadls, &c- 
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In 1487, the 3d year of Henry VII. an Ad of Attainder 
paflfed agalnft John Earl of Lincoln, and feveral others, for the part 
rthcy had taken, in fetting up Lambert Symnell as King -for which, 
it is enaded, that they (hail be reputed, judged, and taken as trai- 
tors, .and convided and attainted of high treafon, — ^Rot. Pari. 
Vol. VI. p. 397. 

iQ. In the fame year, the 3d of Henry VII. John Spynell, and 
others, having aflembled, and having confederated, imagined, and 
compaffed commotions, rumours, and infurredions, to have flain, 
ipurtbered, and deftroyed divers of the King’s great officers, and 
other of his moil honourable council — which malice and falfe pur- 
pofe, if it had taken effed, would have caufed not only the de- 
ftrudion of them, but have been alfo to the great jeopardy of all 
the Nobles of the realm * ; It is therefore ordered by authority 

of 


^ Before the pafling of this At 5 ^, a general 
Iaw had been made, in the fame i'effion of Par- 
liameni, whereby any of the fervants, 

whofc name was upon the cheque-roll of the 
Houfehold, and who was under the degree of 
a Lord, who fliould make any confederacies, 
conipafllngs, confpiracies, or imaginations, 
with any perfoii, to deftroy or murther the 
Xing, or any Lord of the realm, or any other 
perfon fworn to the King’s Council, or Stew- 
ard, Treafurer, or Comptroller of the King’s 
houfe, fuch fervant (hall be put under enquiry 
by a jury of twelve fad and difereet perfens 
of the checque-roll of the King’s Houfchold ; 
and the faid Steward, Treafurer, and Comp- 
troller, or any two of them, (hall have power 
to determine the faid matter according to law. 
—And if he put him on trial, that then it be 
tried by other twelve fad men of the faid 
Houfchold; and if fuch mifdoers be found 
guilty, the faid offence (hall be judged fe- 
lony, and they lhall have judgment and exc- 
Ciitioq, as felons att^nted ought to have by 


tbe common law. — Stat, 3d Henry VJL 
ch. 14. 

See Sir Edward Coke’s Commentary upon 
this ftatute, in the 3d Inll. ch. 4.— Although 
thja general law (lands upon the Parliamen- 
tary roll (N® 26) before the particular Aft 
againft John Spyneli and others (N® 27) it 
(liould feem by feme expreffions in the pre- 
amble, that it was occafioned by the attempts 
of John Spynell and his adherents.— Lord 
Bacon obferves, That tliis law was fomewhat 
of a flrange compofition and temper; and 
“ was tliought to be procured by the Lord 
Chancellor (Morton, then Archbilhop of 
Canterbury) who being a Hern and haughty 
man, and finding he had fome mortal ene- 
mies in Court, provided for his own fafety ; 
drowning the envy of k in a general law, 
by communicating the privilege with all 
other Counfellors and Peers; and yet not 
daring to extend it farther than to the King*f 
** fervants in checque-roll, led it fhould have 
bscn tco harih to the Gentlemen and other*" 

<< Commons 
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o£ Parliament, that they the faid John Spynell, and the other perfons 
named, for the ihid offences be had, taken, and reputed as £slons 
and ftand and be convi<Sed and attainted of felony, ^d fhall forfeit, 
lands, goods, and chattels, as if they were convided and attainted of 
felony after the courfe of the common law. To this Ad the King 
» 0 ents^*^ Le Roi le voet,’ — Rot. Pari. Vol. VI. p. 402. 


11. In 14S9, the 5th of Henry VII. an Ad of Attainder was 
paired againft the Abbot of Abington, John Mayne, and others, for 
ialfely and traitoroully a^embling, and confpiring and imagining the 
death of the King, and the fubverfion of his realm.^ Wherefore the 
faid John Mayne and others, by authority of Parliament, are ad- 
judged, deemed, and attainted of High Treafon.— -But it is provided, 
that this Ad be not prejudicial nor hurtful to the King’s royal pre- 
rogative, nor to the prejudice of the common law of the land*.— 
Rot. Pari. Vol. VI. p. 436, N*38, 

12. In the iith year of Henry Vll. 1495,20 Ad of Attainder 
was palTed againll Lord Lovell, for having been concerned with the 
Earl of Lincoln, in 1487, in traitoroully imagining and compaffing 
the death of the King, by an infurredion, by which Ad Lord 
Lovell was deemed and adjudged convided and attainted of High 
Treafon ■J'. — Rot. Pari. Vol. VI. p. 502. 

13. The entries in the Journal of the Houfe of Lwrds, of the 

Commons of the kingdom t who might have ♦ See alfo the cafe of Sir Robert Cham* 

thought their ancient liberty, and the cle- berlayne, in the yih of Henry VIL—* Rot. Pari* 
mcncy of the laws of England, invaded, if Vol. VI. p. 455, N® i6. 
ihe avi//, in any cafe of felony, (hould be made + See alfo the proceedings againft the per- 
the of Henry Vll. Bacon’s fons concerned in Perkin Watbc:k*sRcbel\\on. 

Works, VoL II. p. 291.— Is it not remark- —Rot. Pari. Vol. VI. p. 503, N®39; and 
able, that fuch a law Ihcald be fuffered to againft Lord Audlcy and others, p. 544, 
ftand upon the Statute l 5 ook at this day unre- 21, 
pealed ? 
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Bill of Attainder * which palled againll Emplbn and Dudley in 
1509, thefirll year of Henry VIII. are very Ihort, and not very 
intelligible. — Lords Journals, the 21ft, 2 2d, and 23d of February, 

1509* 

14. In 1523, the 14th year of Henry VIII. an A£t of Attainder ‘f* 
palTed againft the Duke of Buckingham, for certain Treafons for 
which he had been indidted, and tried by his Peers, in the 13 th of 
Henry VIII. before Thomas Duke of Norfolk, Great Steward of 
England for the time, and had been found guilty, and executed.^ — 
This Aa is inferted in the Rot. Pari, which are printed at the be- 
ginning of the firft volume of the Lords Journals, p. cv. 


15. In the fame year, the 14th of Henry VIII. a general law 
was paired, to enable the King, during his life, by letters patent, 
at ‘his pleafure, to reverfc, repeal, and annul all Attainders of High 
Treafon, whether by authority of Parliament or by the common 
law, that had been fince the 22d of June, in the ift year of Richard 
III. and to reftore the faid perfons and their heirs, in name, blood, 
pre-eminence, and dignity, and in their caftles, lands, tenements, &c. 
&c. j and that the faid letters patent Ihould have the fame effeft, as 


• Lord Herbert^ of Cherbury, in his Hif- 
tory of the Life and Reign of Henry VIII. 
fays, That in the following year, Empfon 
and Dudley, being now in prifon, condemntd 
** and attainted hy Parliament, the importunate 
** clamours of the people prevailing with the 
" King, he by a fpecial writ commanded to 
« have their heads cut off, on the 1 8th of 
Augull, 1510; doing therein, as thought by 
many, more like a good King than a good 
maftcr.’* — Carte fays, That they were 
charged with a treafonable confpiracy a> 
gainll the Crown ; as having in thelaft March, 
during the late King's illnefs, fummoned 
certain of their friends, to be in arms at an 
hour’s warning, upon the faid King’s dc- 

l 


ceafe, to make hafte to London.” — ^Iliflory 
of England, Vol. III. p. 4. 

In the following year, a Bill was brought 
into the Houfe of Lords, and was jiaffed, 
for reftoring to the heirs of Sir Edmund 
Dudley their poffcflions.— Lords Journals, 
Vol. I. p. 15. 

f It docs not appear what occafion there 
was for fuch an A^, unlefs what is fuggefted 
in Vol. III. of the Parliamentary Hidory, p, 
37, be true, “ That Cardinal Wolfey, being 
publicly accufed of having facrificed this 
Nobleman to his vengeance, had intercll 
** enough to obtain this A 61 , in order to divert 
" the odium thrown upon him for it.” 


if 
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if the faid repeal and reftitution had been enabled, eftabliflicd, and 
authorized by authority of Parliament ♦, 

1 6. The articles which in 1529 were exhibited in Parliament 
againft Cardinal Wolfey, are not entered in the Lords Journals, nor 
amongft the Rolls of Parliament printed in the firft Volume of the 
Journal ; but are to be found in Lord Herbert’s Hiftory of Henry 
VIII. and are from thence tranferibed into the Parliamentary Hiftory, 
Vol. III. p. 42 J". — They appear to have been drawn up by a Com- 
mittee of Lords, of which Sir Thomas More, Lord Chancellor, was 
one, adifted by the two Chief Juftices. Lord Herbert fays, “ A copy 
“ of them was then fent down to the Lower Houfe, for their perufal 
“ and approbation. — But amongft the Commons, the Cardinal’s caufe 
was fo well defended by his Secretary Cromwell, then a Member, 
** that he abfolutely cleared his Mafter from any charge of Treafon, 
“ and he was fully acquitted thereof.” 


17. In 1536, on the 24th and 25th days of the Parliament which 
met in the 28 th year of Henry VIII. the Lord Chancellor Audley 
prefented two Bills in the Houfe of Lords, one for the Attainder of 
Thomas Fitzgarret and his five Uncles ; the other for the Attainder 
of Thomas Lord Howard J. — Both Bills were read three times by 


* This Atfl is not printed in the Statutes at 
Large, but is inferted in the Parliamentary 
Roll, in Vol. 1 . of the Lords Journal, '"p. 
exxi. 

f They are alfo printed in Coke’s 4th Inft. 

p. 89. 

t The crime alleged againll this Noble- 
man, v^as, the having affianced or contra^ed 
to marry with the Lady Margaret Douglas, 
the King’s Niece, without the King’s confent, 
—He was for this attainted of High Treafon# 
and a general law was made, (28th Henry 
Vlll. Ch. x8.) which epafted, That it 
** ihall be High Treafon for any man to 


efpoufe, marry, or take to wife, any of the 
" King’s children, being lawfully born, or 
“ otherway s commonly reputed for his chil- 
dren ; or any of the King’s fillers or aunts 
on the part of the father ; or any of the 
lawful children of the King’s brethren or 
** lifters ; or to contrad matrimony with any 
of them, without the King’s licence firft had 
under the Great SeaJ ; or to deftour any of 
them being unmarried.”— This Aft, with 
many others that had created new Treafons 
and Felonies, wa.s repealed by the ill Edward 
VI. Ch, 12.— and by the ill Mary, Sdf, u 
Ch. I. 

M2 
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Ac Lords in the fame day on which they were prefented j and re- 
turned from the Commons, the firft, upon the next day to that in 
which they had received it j and the latter, upon the very fame day 
it came from the Lords, viz. on the laft day of the Parliament, when 
the King came and gave the royal aflent. 

18. On Saturday the loth of May, T539, the Lord Cromwell, at 
this time the King’s Vice-Gerent in ipiritual matters, and Lord Privy 
Seal, prefented a Bill of Attainder againft the Marquis of Exeter 
and Edward Neville, and others, which was read twice upon that 
day -f*, and a third time on the Monday following. It was returned 
from the Commons on Friday the i6th, with a claufe, including 
the names of other perfons, which was agreed to by the Lords. — 
Lords Journals, Vol. I. p. 107, et. feq. 

19. On the 10th of June, 1540, Thomas Cromwell, Earl of Effex, 
and Vice-Gerent was committed to the Tower by the Lea ds of 

the 


’ • Jt fhould fecro, from Lord Hfrbert^ ac- 
count of this tranfadlion, that both the M arquis 
of Exeter and Sir Edward Neville,. had been al- 
ready tried> the firA in December, 1538, by 
his Peers, the Lord Audley iltting as High 
Steward; and the other, by a Jury; and that 
they had both been found guilty and executed : 
and he adds, The particular offences yet 
** of thefc great perfons, arc not fo fully 
^ made known to me tliat 1 can fay much.” 
—Life of . Henry VIII. in Kcnnct, VoL 11 . 

p. 21 6. 

f After the iecond reading, the Bill was not 
referred to a Committee, but ordered to be 
lagroffed— ** Traditur Clerico Parliamento- 
rum, in pergamenam redigenda.” 
t It appears from the Lords Journal of the 
Parliaments 1539, and 1540# That whiLA 
Cromwell held this office of Vice-Gerent in 
matters ipiritual» he had precedence of jthe« 


ArcbbtffijQp of Canterbury. By the Statute 
31A Henry VllJ. ch. 10, intituled, “For 
placing of the Lords/’ it is enaded, “ That 
“ the Lord Cromwell, having the offtce of 
“ Vice-Gerent, and all other perfons, which 
“ hereafter Aiall have the faid office, (hall fit 
and be placed on the fame form that the 
ArchbiQiop of Canterbury fitteth on, and 
above the fame ArchbiAiop and his fuccef- 
** fors : and Aiail have voice to aifent.or diffent, 
** as other the Lords of Parliament.” This 
office was created by Henry the Vlllth, after 
he was acknowledged Supreme Head of the 
Church of England,” by an Atl of Parlia- 
ment paffed in 1534, and was granted to Lord- 
Cromwell, for the good cxercife of the faH 
** moA royal dignity and office.”— I do not 
know, that this oAice of Vice-Gerent was ever 
held by any other perfon : the power exerciicd 
by him was, by the lA of Elizabeth, Ch. i, 

fed. 
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Council, for High Treafon | and on the 17th of June a Bill 
of Attainder was brought in againfl him, which was read a 
fecond and third time, pn the 19th ♦, and paJpfed the Lords “ Ne- 

** mine 


fcft. 18, transferred to Commiffioncrs, whom 
the Queen^by that ftatute^ was authorized to 
appomt ; and who formed that High Commif- 
£on Court with Ecolehailical J.urirdi£lion, 
againfl which fuch complaints wore made ia 
the reign of Charles the Ifl ; and which- was 
therefore finally abolifhed by the Statute i6th 
Charles 1 . Ch. 11, by which it was alfo enadl* 
ed, That no new Court (hall her^fter be 
eredled with the like power, jurirdidlion, or 
** authority.** Notwithllanding this claufe, 
James the lid, in the year i686, by the ad- 
vice of J^efferies, erefted a fimilar Court, 
« without’* (as Burnet fays) “ calling it the 
** High Commiflion,. but pretending that it 
** was only a (landing Court of Delegates. 
** They had full power to proceed in a fum- 
** mary and arbitrary way in all Ecdcfiaftical 
** matters, without limitation to any rule of law 
" in their proceedings.” 

Hiflory of his Own Times * 
Vol J. p, 675. 

In the 4th volume of the State Trials, 
p. 243, 10278, there are feveral proceedings 
held before this Court on complaint, (i.) 
againfl Compton, Bifhop of London, for not 
fufpending Dr- Sharp; (2..) againll the Uni- 
verfity of Cambridge, for not admitting Al- 
ban Francis to a degree; and (j.) againfl 
Magdalen College,, in Oxford,’ for not elc£l- 
ing Anthony Farmer prefident. A copy of 
the King’s Eccleliaftical Commiffion is infert- 
ed at the commcncemeht of thefe proceedings, 
p, 243.— By the Bill of Rights, lil William 
and Mary, fell. 2. ch. 2, it is declared, “ That 
** this Commiflion for ereding the late Court 
of CommifTioncrs for Ecclefiallical caufes, 
and all other Commiffions and Courts of 
the like nature, are illegal and pernicious.** 
—See in the 8th volume. State Trials, Ap- 
pendix>.p* 557* the opinion of all the judges. 


and of the Attorney and Solicitor General, in 
the year 1711, " How far the Convocation 
** are, by law, authorized to proceed in ex- 
** amining, cenfuring, and condemning fuch. 

tenets, as are declared to be herefy, by the 
** laws of the realm.** 

♦ Sir Edward Coke, in the 4th part of hie 
Inftitutes, Ch. 1. p. 37, fpcaking of this Ad,, 
fays, “ And albeit T find an Attainder by 
Parliament of a fubjed for High Treafon, 

“ being committed to the Tower, and forth- 
coming to be heard, and yet never called to^ 
** anfwer in cither Houfe of Parliament ; (al- 
“ though I queflion not the power of Parlia- 
“ ment, for without quellion, the Attainder 
“ ftandeth of force in law) yet this I fay of 
‘‘ the manner of proceeding, Auferat ohli^ia» 
JipoteJi\ Ji ?ion, utcumque filmtium tegdt. For 
the more high and abfolutc the jurifdidion 
of the Commons is, the .more juft and ho- 
“ nourable it ought to be in the proceeding,, 
and to give example of juftice to inferior 
Courts.. But it is demanded, fiiiCe he was 
“ attainted by Parliament, what fliould be the- 
« rcafon, that our Hiftorians do all agree in, 
“ this. That be fuffered death by a law, that. 
“ he himfclf bad made ? For anfwer hereof,. 
“ I had it of Sir 'Fhomas Gawdie, Knight,, 
‘‘ a grave and rcvcrcnd judge of the King*s. 
“ Bench, who lived at that tiipe. That King- 
“ Henry V’lII. commanded Cromvyell to at- 
“ tend the Chief Jufticcs, and to know,, 
“ <* Whether a man, that was forthcoming, 
“ might be attainted of High Treafon by- 
“ Parliament, and never called to an-^. 
“ fwer f** The. Judges anfwered, “ That 
“ it was a dangerous queftion; and that 
“ the High Court of Parliament ought 
“ to give examples to inferior courts for 
“ proceeding according to juftice ; and that nOf 
.“ inferior Court do the like; and they 

thought 


a 
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* mme Difcrepante ♦.'’—Lords Journals.— Sec alfo the 29th of 
June, 1540. 

20. On the 1 8th of January, 1546, a Bill for the Attainder of 
Thomas Duke of Norfolk, and Henry Earl of Surrey, was brought 
into the Houfc of Lords and read i%-~It pafled the Lords on the 
aoth of January, and the Commons on the 24th ” 1 “. 


M thought the High Court of Parliament 
** wow/fli' never do it.* But, being by the exprefs 
“ commandment of the King, and prelTed by 
«« the faid Earl Cromwell to give a dirca 
« anfwcr, they faid, “That if he be attainted 
** by Parliament, it could not come in quef- 
“ tion afterwards, whether he were called or 
« not called to aufvver.’* And (Sir Edward 
Coke goes on to fay) albeit their opinion 
“ was according to law, yet might they have 
“ made a better anfwer ; for, by the llatutes 
“ of Magna Charta, Ch. 29— -the 5th Edward 

^ 111 . Ch. 9. — and 28 Edward III. Ch. 5. 
V uo man ought to be condemned with- 
« out anfwer,” which they might have 
“ certified.— But, unmt multa, qua Jim 
prohihentun the Aa of Attainder, being 
** paired by Parliament, did bind, as they rc- 
folved. The party, againft whom this was 
intended, was never called in quefiion $ but 
“ the firft man after the faid refolution, that 
“ was fo attainted, and never called to anfwcr, 
“ was the faid Cromwell, Earl of Effex ; 

whereupon that erroneous and vulgar opinion 
“ amongil our Hiftorians grew,' “ That he 
died by the fame law which he himfclf had 
made.**— I wonder Sir Edward Coke, who 
loved quotations, did not add, what could in 
noinftance be more properly applied, than in 
this of Cromwell— 

AVr Lex efi aqtdor ulla, 

^uam necu artifices arte perire/ua, 
—Hume gives the following charafter of Crom- 
well ; “ He was a man of prudence, indufiry. 


21. On 

“ and ability; worthy of a better m after and of 
“ a better fate.— Though raifed to thefummit 
“ of power from a very low origin, he betray- 
“ cd no infolence or contempt of his inferiors; 
“ and was careful to remember all the obliga- 
“ tions which, during his lower fortune, he had 
“ owed to any one. In the early part of his 
“ life he had ferved as a private ccntinel in 
“ the Italian wars.’* — Hiftory of Henry VUI. 
Ch. 6. See alfo Burnet’s Hiftory of the Re- 
formation, Vol. I. p. 172. 

• It appears from the lift of Bills which re- 
ceived the royal alTent on the 24th of July, 
1540, the lart day of the Parliament, that 
feveral other Bills of Attainder pafled in this 
Seftion: fome for High Treafon, one for 
Herefy, and one for Theft and "Felony .—See 
in the Loids Journal a curious entry of the 
form of the King’s coming to the Houfe of 
Lords, the manner of the Lords receiving him 
in their robes, and of the Speaker, with the 
Commons, coming to the bar ; and the feveral 
fpccches of the King, Chancellor, and Speaker, 
upon that occafion. 

f It appears from an entry in the Lords 
Journal of the 27th of January, that the Lord 
Chancellor declared to both Houfes, that the 
reafon for expediting this Bill without delay, 
was, that the King wiftied to confer the offices, 
which the Duke held, upon fome other perfon, 
who might execute the fame at the approaching 
ceremony of the coronation of his fon Edward 
Prince of Wales.— And that therefore a com- 
miffioQ had pafled for giving the royal affent 

to 
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SI. On the 25th of Febrhary* 1548* a Bill of Attainder againft 
the Lord Seymour of Sudely, Admiral of England* was brought into 
the Houfe of Lords, and agreed to on the 27th, communi omnium 
procerum aifenfu, and was fent bE^ck from the Commons on the 5th 
dr March*. 

22. On the i2th of April, 1552, the Lords, make amendments 
to a Bill, which had come from the Commons/ for Settling the lands 
of the late Duke of Somerfet, by annexing to it a claufe, confirming 
the attainder of the faid Duke and the others therein mentioned ’j*. 


23. On the 6th of November, 1555, a Bill is brought into the 
Houfe of Commons for taking away the benefit of Clergy from one 
Bennet Smythe, for the murther of Rufford. — This Bill paffed both 
Houfes, and received the royal aflent on the 9th of December fol- 
lowing. 

24. On the 28th of April, 1571, a Bill was brought from tlic 
Lords, for the confirmation of the Attainder of the late Earls of 
Northumberland and Weftmoreland, and others, which paffed the 


to this Bill.— -This was on Thurfday, ^nd the 
King died early on Friday morning,— This 
A6t of Attainder was afterwards reverfed in 
the ift year of Queen Mary. — Sec the Hiftory 
of the Reverfal in the 2d Vcl. of this Work, 
p. 319.^ 

* It is but too true, (as Hated- in the Parlia- 
mentary Hiftory, Vol. Ill, p.238) that it appears 
by the Lords Journals, that the Frote«flor, Duke 
of Somerfet, brother to the Admiral, was 
prefent in the Houfe upon the feveral days 
when the Bill was read.— Afterwards, on the 2d 
of March, when a meflage was fent to the 
Commons by the Mafter of the Rolls, and 
others, to acquaint them with the nature of the 
evidence upon which the Lords had paiTed the 
Bill, the Lords dcfire the “ Lord Protedlor*’ 
to receive fuch anfwer as the Commons ftiall 


fend back to their meftage, and to report it to 
them at their next fitting. — Tlie warrant, 
for the Lord Admiral’s execution, was alfo 
figned by his brother, the Lord Protcdlor; 
as appears from a copy of it, inferted in the 
colle^ion of Records to the 2d Vol. of Bur- 
net’s Hiftory of the Reformation, p. 164, 
N® 32.— The proceedings in Parliament upon 
this Bill are poblifhed Jn the State Trials, Vol. 
VII. p. I. 

f It does not clearly appear, from the Jour- 
nal of either Houfe, whether the Commons 
agreed to this amendment.— Sec what is faid 
upon this fubjed in the Parliamentary Hiftory, 
Vol. TIL p. 262.—“ That the Commons 
would not agree to this claufe, though they 
paffed the Bill of Repeal.” 


Houfe 
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Koufo of Commons on the 1 5th of May, wHh fcvcral amendments 
and livings 

? 5. In March, 1^84-7, a BiH paf&d for confirming die Attain- 
der of Thomas late Lord Paget, and others » Having been con-« 
cerned in the confpiracy, oil account of Mary Queen of Scots, they 
had been already tried and executed; but by this Adk all their 
goods and po^fiions were confifcated, Parliamentary Hiftory, 
Vol. IV. p, 308. 


' ' I I 

observations 

On Bills of Attainder. 

We learn from thefe inftances, as was obferved before, hotK' 
frequently this meafure, of proceeding by Bill of Attainder, was 
adopted during the reigns of the Tudors, particularly by Henry VII. 
mftead of the ancient, and, where juflice can be obtained by a regular 
trial in a court of criminal jurifdidtion, the more eligible proceeding 
by indiftraent or impeachment. 

The Aits, during this period, appear principally to have had for 
their objedt, perfons concerned in raifing traitorous and tumultuous 
mfurredtions ; and became, during the civil wars between the Houfes 
of York and Lancafter, alternately the engine of the prevailing party, 

'* It Ippeafs from the Journal, that 6n the In the Bill, Was piefent, and was heard by his 
fi^cond reading of the Bill, on the 5th of May, Counfel, Mr. Fettyplace. 

Sir Henry Percy/ one of the perfons included 
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to wreak their vengeance agalnft fuch of their enemies, as had 
taken part with their competitors for the Crown. 

Thc; cafes of Empfon and Dudley, and of Cromwell Earl of Eflex, 
are inftances, in which the parties accufed would have been the 
proper objects of Parliamentary impeachment, for High Crimes and 
Mifdemeanors, in their condudl: as Minifters, or Officers employed 
by the Crown: but the impatient and overbearing ipirit of the So- 
vereign, and that arbitrary power, which Henry VIII, from a variety 
of concurring circumftances, was enabled to exercife againft eVery 
part of the Conftitutlon, rendered the fummary proceeding by Bill of 
Attainder the more proper for his purpofes. 

Blackflone, in treating of the fubjedt of Parliamentary proceed- 
ings, fays*, ** As for Adts of Parliament to attaint perfons of Trea- 
“ fon or Felony, or to inflidt pains or penalties beyond or contrary 
** to the common law, to ferve a fpecial purpofe, I fpeak not of 
** them, being to all intents and purpofes new laws made pro rS 
** nati, and by no means an execution of fuch as are already in bc- 
** ing. — Whereas an impeachment before the Lords, by the Com- 
" mons of Great Britain in Parliament, is a. profecution of the 
“ already known and eftablilhed law, and has been frequently put 

in pradticc ; being a prefentment, to the moft high and fuperior 
“ court of criminal jurildidlion, by the moft folemn grand inqueft 
“ of the whole kingdom,” — If, by tliis mode of expreffion, that 
learned Judge could be Underftood to infinuate an opinion, that this 
proceeding by Bill is in no cafe expedient or proper ; or, that it 
would be more beneficial, that the higheft and moft daring criminals 
againft the State Ihould efcape with impunity, on account of a de- 
fedi of evidence, or the want of fome particular form which would 
be neceflary for their convidlion in a court of law, rather than that 
their crimes fliould be brought to the confideration of Parliament * 


• Blackftone’f Commentaries, Book lY.Ch. 19. p. 256, 

VoL. IV. N 


and 
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«nd that there they fljould be amenabje to jufticc, “ though by a law- 
“ made pro re natS, or (to ufe the more invidious exprelTion) t» 
** ferve a fpecial purpole;” if thii? was his meaning, it appears to 
eftablifh a dodlrinc; from which,, if ftridlly adhered to, the public 
might receive much detriment. Although it is true, that; this 
meafure of paffing Bills ef Attainder, or Bills of Pains and Penalties, 
has been ufed as an engine of power; and, in the reign of bad 
princes, has been frequently abufed to the oppreflion of inncoence, 
it is not therefore juft to conclude, that no inftanecs can occur, in 
which it oui’ht to be put in pradice.^ — Cafes have arifen (and in a 
period fince the true principilcs of liberty have been perfodtly under- 
ftood and carried into effeeft) and may again arife, where the public 
fafety, which is the firft objedl of all goverrmient, has called for this 
extraordinary interference ; and, in fiich inftances, where can the 
exercilc of an extraordinary power be vefted with more fecurity,. 
than in the three branches of the legiflature ? It fliould, however, 
always be remembered, that this deviation from the more ordinary 
forms of proceeding by indictment or impeachment, ought never to 
be adopted, but in cafes of abfolutc neceflity ; and in thofe inftances 
only, where, from the magnitude of the crime, or tlie imminent 
danger to the ftate, it would be a greater public mifehief to fuffer 
the offence to pafs unpunilhed, than even to over-ftep the common 
boundaries of law; and, for the fake of fubftantial juftice and the 
fecurity of pofterity, by an exemplary though extraordinary proceed- 
ing, to mark with infamy and difgrace, perhaps to punifh with dswh,, 
even the higheft and moft powerful offenders 

* Sir John Hawks, , who was Solicitor Ge- “ than by the eflablilhed law they are de- 
neral daring great part of the reign of King “ dared to be. And it is no injuAice for the 
William, whilft Lord Somers was Chancellor, “ fupreme power to punilh a fad, in a higher 
fays, in his remarks bn the trial of Fitashanif, “ manner than by law eftablilhed, if the faft 
‘ In a1I times the Pari ament have pradifed “ in its nature is a crime, and the circum* 

“ [and it is neccITarily incident to all fupri me ** flances make it much more heinous, than 
“ powers, in all governments) to ena.i or •• ordinarily iuch crimes are.” 
declare extravagant crimes to be graaier, Stan Trials^ Vol, IV. /. lya. 
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IV. Bills of Balm and Penalties, 

1. TN the Parliament which met on the r5th of July, 1321, afi 
JL was paffed, which, after reciting feveral crimes com- 
mitted by Hugh le Defpencer the father, and Hugh le Defpenccr 
the fon, awards, “ That the father and fon fliall be both diiherited 
** for ever, as difheritors to the Crown, and enemies to the King 
** and his people ; and fhall be banithed the kingdom of England, 
“ never to return again^ unlefs it be by the alTent of the King, and 
■** by allent of the Prelates, Earls, and Barons in Parliament duly 
fummoned ■*.” * 

*. There is a very uncommon proceeding recorded in the Par- 
liamentary Roll, Vol. II. p. 297, N* 20, which, though it does not 
properly come under this title, or indeed that of any other regular 
Parliamentary proceeding, ought hot to be palTed over.**-On the 
of May, 1368, the 42d year of Edward III. the King, Prelates, 
Lords, and Commons, being in the White Chamber (after the bu- 
finefs was over of reading the Petitions and Anfwcrs, with the Aid 
granted by the Commons and the King's thanks,) there ftaid and 

♦ This Aft, which is prjnted at length in ** award, &c.*’ — The next year, 1322, 
the Appt'ndix to the Statutes at Large, Vo), another Aft was paiTed, revoking this their 
IX. p. 16, and is tranflated in Vv)I. 1 . of the fentencc of banifbAient, for varioos reafons; 
Parliamentary Hiftory, p. ido^’beginc, ** The one of which was, That the faid at.ard wa^ 
Prelates, Earls, Barons, and other Peers made without calling uiem to anlwci, and 

** and Commons of the Realm, do fliew without the afleut of tjic Prelates, who are 

againll Sir Hugh le Defpencer, ** Pecis of the Realm in Parliament, and 

and, after Rating the feveral articles of ac« againll the Great Charter of the Fianchifcs 
cufation, concludes, ** Which vvicked.-tlTcs ** in England, which fays* 

being notorious and true, as it is found bamjhed, or othetwtje dtjlf jjed, biu by the 

by the examination of the Earls, Barons, lanjaful judgmtnt of hes Peers ^ or tJ?f la-w of 

and other Peti* of the Land, Therefore ‘f //W.”— Parliamentary HilUry, \"ol. I. 
We, the Peers of the Land, Lai Is, and B.i- p. 173, 

V rons, in prefence of our Lord the King, do 

N 2 
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dinet) wUh the King — all the Lords, and many of the Common* | 
— after dinner, returning into the Wljite Chamber, Sir John 
Lee was brought before them, and accufed of divers mifdemea>* 
nors * i of imprifoning William Latimer ; and, as Steward of the 
King’s Houiehold, for attacking divers perfons, and making them 
. anfwer to him, out of Council. — On which articles Sir John Lee, 
not being able fufficiently to excufe himfelf by law, was committed 
to the Tower of London until he Ihould pay a fine, according to tho 
King’s pleafure. — And then the Prelates, Dukes, Earls, Barons, and 
Commons, departed. 

3. In the 7th year of Henry VII. 1492, John Hayes, having re- 
ceive^ a letter from a perfon in Normandy, who had been a rebel 
and traitor, touching fome attempt to be made againft the King ; 
and Hayes having burnt the letter, and concealed the contents of 
it, and having fuffered the meflenger who brought it to go away, 
and having confefied and acknowledged the faid charge ; an Adi is 
pafied. That the faid John Hayes, being convided of mifprifion by 
him committed againfi: the King, of and for bis unlawful demeaning 
and concealment in the premUes, do forfeit aU his goods, and be 
committed to prifon till he hath made fine and ranfom for the fame. 
—Rot. Pari. Vol. YI. p. 454. 

« 

4. In January, 1 549, a Bill is pafied for difinheriting for his life, 
William Weft, for having attempted to poifon the Lord Lawarr 

5. On 

* TUf iMMiitioii sroie partly mic of a pe- one beginning in the Comfnons» and the other 
tiuon prfiented in Parliament from William in the Lords; from the very (hort and in- 
Latimer, which is entered on the RoIL N* » accurate entries in the Journals of that period^ 
but there were ieveral other articles of charge, the proceedbg upon them is not eafily afeer- 
which, by order of the Lords, were urged taitied. It appears, that upon the z^d of Jsi- 
againft him, by Sir Robert de Thorpe, Chief noary, I549> William Weft, a prifoner in the 
Juftice of the Common Pleas—- See what is Tower, is brought to the Houfe of Commons, 
laid before, on this cafe, in the Note, p. da* and clearly denies the fa^ ; but confeiTed his 
f It ihould feem, as if two Bills had been hand to be at the confeftion, which, he faid, 
depending for this purpofc at the fame time, he did for fear*— Several witnefles were then 
* brought 
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5. On the 9th of November, 1555, a Bill is read i* in the 
Houfe of Lords, for the debarring of Ann Calthorpe, the late 
divorced wife of the Earl of SuBex, from her jointure, or dower, 
in cafe (he ihall not repair into, the Realm, within a time limited, 
aad make her purgation * before die Bhhop of her diocele.— It 
did not pafs this SefTion, being reje<Aed by the Commons ; but a 
Bill to the fame effed was fent from the Commons to the Houfe 
of Lords, on the 19th of Febrtiary, 1556, was agreed to on the 
aid of February, and ree<|ifod the Royal Adent on the yth of 
March. 


6. On the 20th of April, 1571, a Bill againd Fugitives is 
brought into the Houle of Commons, and pafled both Houfes -f* 
in the courfe of the Sedion. — ^The objed of this Bill was to recall 
feveral perlbns that had fled beyond fea, who had been concerned 
in the late Rebellion, or had withdrawn themfelves on account of 
religion. — They were to return within a limited time, under the 
penalty of forfeiting the profits of their lands during their life, and 
alfo all their goods and chattels 


brought in and exauiineda and on the ^5tK of 
January, the Bill was there read 3^ and pafied 
by the Commons. On the 1 ft of February this 
Bill received the Royal AiTent. 

* It is faid in the Parliamentary Hiftory, 
V0I. III. p. 349, that this lady had left her 
huiband, and lived in France in open adultery, 
and had feveral children by others. 

f From the entries in the Journal of the 
Houfe of Commons of the proceedings on this 
Bill, upon the aoth, 24th, and z8ch of April, 
aiMl the I ft of May, it appears that there was 


modi doubt entertained of its expediency, aa 
It was n^ver read without many and long ar- 
guments. 

I See Sututes at Large, 13th £ 1 iz. ch. 3. 
and the Parliamentary Hiftory, Vol. IV. p. 
100.*— The abftradl, as printed in the Statutes 
at Large, fays** If any born within this realm, 
or made free denizen, hath departed or fhall 
depart the realm, without the ^een’s licenfe 
under the Great or Privy Seal, and ihall not 
return within fix month^' after notice by pro-^ 
clamation, he (hall forfeit,, Ac* Ac.” 
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OBSERVATIONS 

On Bills of Falns and Penalties. 

Where the coarts oS ‘criminal judicature are equal to the trial of 
any offence, and can, by the fubfiffing laws, inflid): a punifhment 
adequate to the crime, the fame Obfervations are applicable to Bilk 
of Pains and Penalties, as to Bills of Attainder, viz. That recourfe 
fhould never be had to extraordinary modes of proceeding. — But if 
the crime is of a nature and magnitude deferving a punifhment, in 
the particular cafe, far beyond what has by the law been deemed 
fufficient in hmilar but lefs atrocious miidemeanors i-~or if the 
rules of admitting evidence, or other forms, to which the Judges in 
a court of law arc bound to adhere, would preclude the execution 
of juftice upon offenders, whofe imprifonment or banifhment from 
the country were become a neceflary facrifice to the order and 
well-being of the public at large j — ^it has been held *, even in 
the beft times of this government, -that fuch circumflances would 
reafonably juftify a departure from the common forms of proceed- 
ing, and would entitle the Legiilature itfelf to take cognizance of 
the cafe ; and, by a Bill of Pains and Penalties, to avenge fhe mif> 
chief offered to the State ; thereby to hold out an example which 
might prevent fimilar offences in future. 

• See the Aft? lo and ii William III, ings againft tl.efe pfrfons are inferted in the 
ch. 13.— I Queen Anne, Hat. i. ch. 29.— 3d chapter of this Volume (under title, 

] Geo. L ch. 7.— ftrfWontinuing the irapH- " of ^ cum and Penalties,** N® 10 and 11.)— 
fonment, during the pleafurc of the Crown, See alfo in the fame chapter, the cafes of 
of feveral perlons, for a confpiracy to affaf- Plunkttc and Kelly, and of Biihop Atterbury, 
finale King William.— -The feveral proceed- in the j ear 1723. 
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IMPEACHMENT. 

CHAPTER THE SECOND; 

the AcceJftQfi of yamet I. to the Revolutiojtt, 


I. What are fufficient Grounds of Accvfation, 

II. Proceedings previous to carrying up the Charge^ 

III. Form of delivering the Charge. 

IV. Proceedings in either Houje between delivering the Charge 

and the 'Trial. 

V. Proceedings on the Trial. 

VI. Commons demand judgment, 

VI I. Bills of Attainder. 

VIII. Bills of Pains and Penalties, 


T he commencement of the Proceedings,, upon the feveral 
cafes of Impeachment, which occur during this period, from 
the acceffion of James I. to the Revolution, being clafled partly 
under the firft title, “ What arc fufficient Grounds of Accufation,” 
and partly under the next head, " Proceedings in the Houle of 
“ Commons previous to carrying up the Charge,” it has been 
thought proper, for the conveniency of thole who may wiflii 
to confult this Work, to prefix a table of the names of the 
perfons againft whom thefe proceedings were direited, with a 
reference to the pages in this Volume, where the Calcs are to be 
found 


I. Sit 



g6 Impeach meat . the Second ; 

1. Sir Giles MompeiTon, i6ao— -for having procured illegal Patents, 
6cc. p. 99. and 1 20. 

а. Lord Chancellor Bacon, 1620 — ^for Corruption in his Office, 

p. 100. 

3. Sir John Bennet, 1621 — ^fbr Corruption as a Mailer in Chan- 

cery, p. ii.Q. 

4. Sir Lionel Cranfield, Earl of Middlefex, Lord Tr&furer, 1624— *• 

■for taking Bribes, p. 121. 

5. Biffiop Norwich, 1624 — for Extortion and Malverfation ini 

his Diocefe, p. 121. 

б. Duke of Buckingham, 1626 — for a variety of Offences in his 

Adminillration, p. 103. and 123. 

7. Montague, 1626 — ^for publiihtng Books, contrary to the thirty- 

nine Articles, and tending to Sedition, p. 122. 

8. Earl of Briilol, 1 626 — King’s Charge againft hun, for behaviour, 

whilff Ambaffador in Spain, p. too. 

9. Main waring, 1628 — for Matter contained in Sermons, p. 124. 

10. Mr. Mohun, 1628 — for Mifeondud as Deputy Warden of the 

Stannaries, p. 126. 

1 1 . Earl of Strafford, 1 640— for Treafon, and High Crimes and 

Mifdemeanors, p. 1 27. 

12. Judges, 1640 — for their Condud in the cafe of Ship-money, 

p. 127. and 132. 

13. Archbilhop Laud, 1640 — for endeavouring to fubvert the Laws 

of the Realm and of Religion, p. 1 28. 

14. Bilhop of Ely, Matthew Wren, 1640, p. 129. 

15. The Lord Keeper Finch, 1640— ^r High Treafon and other 

great Mililemeanors, p. 129. and 131. 

16. Sir George Radcliffe, 1640 — for High Treafon, p. 130, 

17. Dr. Colins, 1640— p. 132. 

18. Daniel Oneale, 1641 — for High Treafon, p. 104. 

19. The Bilhops, i64i~Makersof new Capons and Oath,p. 133. 

ao. Mr. 



Reference to Cafes, 

so. Mr. Jermyn, Piercy, and . others, 1641 — for High Trcafot^, 

P- 

Ui. Accufation againft the Lord Kimbolton, and five Menabcrs of 
the Houfe of Commons, 1641, by the King’s command—* 
for High Treafon, p. 104. 

az. Drake, 1660— for writing a Book, intituled, The Long Par- 
liament revived,” p. 135. 

53. Lord Mordaunt, 1666 — for difpolTelfing Mr. Tayleur of 
Apartments at Windfor, and imprifoning him, p. 110. 
and 1 36. • . 

24. Earl of Clarendon, 1667 — for High Crimes and Mifdemeanors, 

p. 1 12. and 136. 

25. Commiflioner Pett, 1667 — for Mifdemeanors, as a Commif- 

fioner of the Navy, p. 1 12. 

26. Lord Chtef Juftice Keeling, 1667— for illegal and arbitrary 

Proceedings as a Judge, p. 11,3. 

,27. Sir William Penn, 1668 — ^for embezzling Prize Goods, p. 114. 

28. Mr. Brunckard, i668--for Mifdemeanors in the Sea Engage- 

ment in 1665, p. 1 14. 

29. Earl of Orrery, 1669— for High Treafon and other High 

Mifdemeanors, p. 138. 

30. Earl of Arlington, 1673— *for Treafonable and other Mifde- 

meanors, p. 138. 

31. Earl of Danby, 1675 — for Mifdemeanors in the Office of 

Lord High Treafurer, p. 140. 

32. Lord Arundel, Lord Stafford, and the Popifh Lords, 1678— 

for'being concerned in the Popifh Plot, p. 140. 

33. Earl of Danby, 1678 — lupon his Letters to Mr. Montagu, 

Ambaflador at Paris, p. 1 1-5. and 142. 

34. Richard Thompfon, Clerk, 1680 — ^for preaching Sedition, 

p. 1 1 8. 

33. Edward Seymour, Efq. i68o — -for his Conduit as Treafurer 
of the Navy, p. 143. 

•VOL.iV. O 36. Lord 



9$ Impcaclinient .— the Second, 

36* Lord Chief Juftice North, 1680— for advifing the Proclamation 
againft tumultuous Petitions, p. 1 1 5. 

37. Lord Chief Juftice Scroggs, Mr. Juftice Jones, and Mr. 

Baron Wefton, 1680 — for High Treafon and other High 
Crimes and Mifdemeanors, p. 116. and 144. 

38. Earl of Tyrone, 1680 — for High Treafon, p. ii8. 

39. Edward Fitzharris, 1681 — ^for High Treafon, p. 
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I. fF'haf are fufficknt Grounds of Accufation, 


I. ^^EVERAL matters of accufation having been alleged and 
proved, at the Committee of Grievances, againft Sir Giles 
Mompeffon, for having procured illegal patents, &c*. and thefe 
being reported to the Houfe, there is much debate, on the 27th 
of February, 1620, in what manner he ought to be proceeded 
againft criminally, and how puniftied. — A Committee is appointed 
to fcarch Precedents, and to report what is fit to be done. — On 
the 28th of February, Sir E. Coke reports the Precedents ; and 
the Houfe refolve, " That, for the puniftiment of Sir Giles Mom- 


pefTon, the Houfe fliould go 


^ the courfc of this proceeding* fevcral 
matters came out againft Sir Francis Michell, 
if^hich fee on ^ihand loih March* i6zo. On 
the 4ih of May, 1621, the Lords fend word. 
They are ready 10 give judgment againft Sir 
Francis Michell; and they defire the'Speaker 
and the Houfe will prefcntly come up and de- 
mand judgment. 

f Jn the I ft Vol. of Parliamentary Proceed- 
ings, in 1620-1, p, 109, it is expreiL-d thus, 
" The opinion of the Committee is. That we 
muft join with the Lords for the punifliing of 
Sir Giles Moinpeflbn, it being no oiteuce 

* againft our particular Houfe, or any Mem- 

* her of it, but a general grievance/^ — In an 
inftance that occurred very foon after this, the 
Houfe, departing from tins mode of proceed- 
ing, found themfelvcs under great difHculties. 
For, on the ift of May, 1621, the Commons 
having pafied a very fevere judgment againft 
one Floyd, for fpeaking difrefpe^l fully of lire 
King and Queen of Bohemia, the King fent a 
ineifage to them, on the 2d of May, exprefling 


to the Lords "j-.” But in order 

that 

doubtlof the authority of the Commons to ex- 
creife jurifdiftion in this cafe, and to fentence 
one, “ who was no Member, nor oftendcr 
againft the Houfe, or any Member of it.’^ — 
The King at the fame time tranlmiued a record 
of the 1 ft Henry IV. as a Prccedetu againft their 
Laving any fuch jurildidion. — See the Debate 
upon this meflage in the Parliamentary Pro- 
ceedings, 1620-1, Vol, 11 . p. 5, particularly 
the fpecches of Mr. Noy and. Sir Edward 
Coke. The record fcni by the King, is in the 
Rot. Pari. Vol. 111 . p. 427, N® 79. Lcs 
Communes monllrcrent au Roi, q come ies 
" juggemcniz du Paricment appartiegnent 
fculement au Roi & as Seigiii s, et nient as 
Communes, ftnon en Cas q shl plcft au 
Roi de fa grace efpcciale leur monftrer le# 
« ditz juggcinentz, pur cafe dc eux, qnulRe- 
« cord foil fait en Parlement cncontrc les ditz 
Communes q’ils font ou ferront Parties as 
“ afeunes juggementz doncx ou a doners en 
“ apres en Paricment. — A quoi leur feuft rc- 
fponduz par PErcevefq de Canterbirs, de 
O 2 ' " Com- 



l‘0O^ 


rmpeachment . — Chapter the Second j; 

liiat he may. be forthcoming, he is committed to the cuftody of the 
Serjeant at Anns *. 


2. On the i'5th and 17th of March, i6ao, fee the commence- 
ment of the Proceedings againft the Lord Chancellor Bacon, which; 
originated from a report; from the Grand. Committee of Courts' of" 
Juftice-j*..- 


A very extraordihary proceeding took place in the Houfe of 
Lords, upon a melTage from Charles the Ift, on the 2 1 ft j of Aprils. 
1-62-6 charging the Earl of Briftol with feveral offences committed 
whilft he was Ambaffador in Spain — and for fcandalizing the Duke 
of. Buckingham,, and, by refleiftion, the King himfelf. — The Lords 
making fome difliculty. about committing the EacTof Briftol upon 
this charge j. the Lord Keeper, on the.firft. of. May, delivered an- 
other meflage from the. King, acquainting them, “ That his Ma-- 
** jefty had commanded the Attorney General to charge the - 
Earl of Briftol before the Lords with High’ Treafoh, and with 
other. offences and . mifdemeanors of a very high nature, and then 


Commandement du Roi, Coment mefmes 
les Communes font Petitioners & deman* 
dours, ct qr Ic Roi et les Seignrs de tout 
« temps oni cues, & averont de droit, les 
•« Juggementzen Parlemcnt, en mancrc come"" 
mefmes* les Communes ount monftrez.— 
Sauve q’en Eftatutes a faires, ou en Grantes 
** ct Subfides, oo tkls Chofes a faires, pour 
commune Profit du Roialme, Ic Roi voct 
« avoir e/pecialement leur ad vis & aflcnt.** 

• Having efcaped out of the Serjeant’s cuf- 
tody, and this being fignified to the Lords at 
a Conference) the Lords ififue orders to the 
Warden of the Cinque Ports, and all the 
great officers, to apprehend him.— And on the 
3d of March, having by this flight acknotv* 
lodged his guilt, he is expelled the Houfe of 
Commons 

f Theft proceedings, both in the Houle of 


Commons and the Houfe of Lords, are col- 
}e£led together, and publifhed in the firit 
volume of the State Trials. Lord Bacon, . 
whim the proceeding was depending before 
the Lords, wrote a letter of fubinifllon^ in 
which he expreifed himfelf, as follows, ** I d6 
“ ingenuoufly confefs and acknowledge, that, . 
♦♦ having underftood the particulars of the 
** charge, not formally from the Houfe, butt 
enough to inform my confcience and me- 
mory,! find matter fufficient and full, both to 
move me to defert the defence, and to move ^ 
your Lordihips to condemn and cenfuro- 
me,*’— State Trials, Vol. 1 . p, 360. 

} Though this cafe does not properly oome 
within this Title, there arife in it fo many 
curious queilions relating to the Jurifdi<6iion of 
the Lords, the admillion of evidence, &c. &c. 
that I have taken the liberty to infert it here. 

to 



W^hat an fuj^hnt Gmunds of Accufation, low 

•*' fq proceed in a legal, courfe againft him according to juftice, 
** and the ufual proceedings of Parliament *” — The Lords, upon 


• King Charles the Firft took a violent and ^ 
mod indecent part againilrthe Earl of BriftoU 
throughout the whole of therc proceedings. — 
On the zid of April, 1 626, he fends a meiTage 
to the Lords, dgnifying his Royal pleafure>. 
That the Earl of Brxdoi fhould be fent for as 
a delinquent, to anfwer to the Houfe for the 
odences which his Majedy will caufe to. be 
charged againd him. — The Lords hedtating 
about ihc manner of complying with the 
King’s requclf, after confideration in the Com* 
mirtee of Privileges, order the Earl to be 
broughr. before them by the Gentleman Udier. 
—On the 29th of April, the Committee of 
Privileges report fevcral indances of Lords 
accufed, who were not committed to ward till 
after judgment. — On the 6th of May, after 
the articles charged upon Lord^ridol by the 
Attorney General had been read, he deilies to 
know, of Mr. Attorney, hS relator, that he 
might underdand who is his accufer to 
which, the Attorney anfwers, That the 
King himfelf, out of his own mouth, had 
given him direflions for his relation againd 
« the Earl, and had corrected many things 
which were added.”— The Lords then 
order a copy of the King’s charge to be 
given to Lord Bridol, and that he fhould have 
Counfel to plead his caufe.— On the 8th of. 
May, the King fends a meflage by the Lord 
Keeper, •• That his Majedy, underdanding 
" that the not uling Counfel for*a defendant, 
in cafes of treafon and felony, is an ancient 
and fundamental law of the kingdom, there- 
** fore defires, thati forafmuch as he has com- 
mitted this caufe to the honour and juftice 
of the Lords, they would proceed with all 
caution, that the ancient and fundamental 
law may receive no prejudice or bicmifh,? 
—The Earl of Briftol then prefented a petition 
to the Lords, ftating, •• That whereas it ap- 
pears by the title of the charge exhibited 


‘ a motion 

againd him, that he is to anfwer before his 
*• Majedy and the Peers, and that hirehy his 
Majtjiy is his Judge.^Axi^ by Mr. Attor- 
nay’s confedion, this charge is by his Ma* 
Icdy’s relation, and fa hiS'Maj^y is his- 
" — And that feveral parts of the 

charge are grounded only upon private 
** Conferences with his Majedy—^ that his 
MajsHy by his ttjlimony bicomes a witne/str^ 
And in cafe he the faid Earl fhould be con« 
** vifbed, his conjjfcathttsometh to tht 

He fubmits to the Lords, upon all thefe 
** confiderations, of what confequence fuch 
“ precedent will be.” ' 

On the 9th of May, the Lords propofe to ^ 
the Judges two quedions, (1.) Whether in 
Treafon or Felony the King’s tedimony can 
be admitted or not? (z.) Whether words 
fpoken to the Prince, who is afterwards King, 
makes any alteration in the cafe ? On the 13 th 
of May, the Judges being called upon to de-- 
liver their opinions, the Lord Chief Judice 
acquaints the Lords, That they had received 
his Majedy’s pleafure by the Attorney Gene- 
ral, that, for certain reafons which were ex- 
preffed by the Attorney, the Judges fhould 
forbear giving any anfwer to the quedions put . 
to them. . 

On the 15 th of May, the Lords return an 
anfwer to the King’s meffage of the 8th, about 
difallowing Counlcl to the Earl of Bridol, 
That they conceive their order upon this 
** occafion did not prejudice any fundamental 
“ law of the Realm.” — And, that in the 

zift year of Jac. 1 . a general order was 
made (which fee hereafter, in this Volume,) 
touening allowing Counfel to- delinquents 
** qaeftioned in Parliament; at voting which, 
his Majefty, being then Prihee, was prefent; . 
« —which order extends, further than this or- 
« der about the Earl of Bridol.” — The King 
replies, on the lytb, That, having advifed 

« of. 
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a motion made, " That the faid Earl might be committed, and in- 
diited prercntly,” diredlcd the Judges to withdraw, to confult Pre- 
cedents, and to confider of the forms of proceedings in other courts 
in matters of this nature who, being returned, “ deiired to be 
“ cxcufcd to deliver any opinion of the Precedents of Parliamen- 
tary Proceedings, for that of them the Lords only are the 
“ Judges." — They flate, however, what the manner of the pro- 
ceeding is in the Courts below j and they report a fecond way of 
proceeding againft parties accufed of Treafon, viz. by Bill of At- 
tainder in Parliament, which is to pafs both Houfes. — But how the 
proceedings in this cafe ought to be, they leave to their Lordfliips 
determination. — The Houfe not being fatisfied herewith, touching 
the commitment of a Peer of the Realm upon a bare accufation, 
remand the Earl of Briftol to the houfe of the Gentleman Uflier. 
— On the ad of May, a motion is made, That the Earl of Briftol 
might be inditted, according to the Statute 35th di Henry VIII. 
for offences committed beyond the feas, and, that being certified 
into the Houfe of Lords, then to proceed againft him by trial of 
his Peers. — But this not being approved of, the Committee of Pri- 


of the mefTagc which your Lordfh^ps fent 
« yeAcrday, and having taken into confidera- 
** tion, that himfelf hath commended this 
** caufe to your honour and juftice; although 
** his Majefty knows that, by the fundamental 
“ laws of the Realm, or cullom and u(s of 
Parliament, Counfel is not to be allowed to 
** a perfon accufed of High Treafon; yet, 
fince his Majefty may, at his own pleafurc, 
defeend between his own right and prero- 
** gative; and that it may appear to all the 
" world, that his Majcfty, in his gracious 
" goodnefs, is pleafcd to afford the Earl of 
Brillol all ways of defence, in a more ample 
manner than is due to him by law, he is 
content, and doth hereby give full licence, 
that in this particular cafe, the Earl of 
** Briftol may have Counfel both to advife 
him, and to fpcak and plead for him.” 

9 


Whoever will compare this abftraft of thefc 
Proceedings, with the condudl of the fame 
Monarch, in the cafe of the Earl of Arundel, 
(which occurred about the fame time, and 
which is to be found in the ift Vcl. of this 
Work, p. 1 4 1.) will find marks of the fame 
difpofition, arbitrary in principle, high and 
imperious in language, yet in the end unper- 
fevering and fubmiflivc.— An unfortunate dif- 
pofition ! which, in the Parliament that met 
in November, 1640, very juftJy provoked an 
oppofition to the illegal meafures of the KingU 
government 5 but which afterwards, in the 
courfe of that Parliament, too fatally en- 
couraged and promoted the defigns of thofe 
independents, whofe objed had been from the 
beginning to dellroy the Monarchy, and to 
overturn the ellabliihed forms of the conftitu- 
tion both in Church and State, 


vileges 



What are fufficient Grounds of Accufation, 103 

vilcgcs are ordered to fearch Precedents : and on the 4th of May, 
the Earl of Devon (hire reports, that they had found one, which 
gave them full fatisfadlion, touching the trial of a Peer in Parlia- 
ment, viz. the trial of the Earl of Northumberland, the-^th of 
Henry IV — The Houfe being fatisfied with this Precedent, 
order the Attorney General to prepare the heads of the charge 
againft the Earl of Briftol.~That the Earl thall receive the charge 
at the Bar, and the caufe to be retained wholly in the Houfe of 
Lords. 

4. On the 21ft of April, 1626, Mr. Glanvylle, from the Seledt 
Committee appointed to confider of the charges againft the Duke 
of Buckingham, reports. That they defire the Houfe will refolve. 
Whether common fanw is a ground for this Houfe to proceed 
** upon It is refolved to confider this the next day, and Pre- 
cedents to be produced — After a long debate J, on the 22d of 

April, 

• Sec this proceeding in the Rot. Pari. 5th « cafes are to be ruled by the law of Parlia- 
Henry IV. N® 11 and 12, Vol. III. p. ment, and not either by the common or 

where it will appear. That the Earl of Nor- civil law.'* — Mr. Littleton fays, « This is 
thumberland appeared before the King, Lords, ** not a Houfe for definitive judgment, but of 
md Commons in Parliament.— That the Earl " information, denunciation, or prefentment, 
returned his thanks to the King, Lords, for which common fame is fufficient.**— Mr. 

** Commons, * for the (hare they took in the Noyfays, “ There are two queftlons, i.Whe- 
proceeding.— This cafe, therefore, though the «< thcr a common fame ? adly. Whether 
judgment was only by the King and Lords, “ this fame be true We will not tranfmit 
was no precedent to juftify the mode of pro- ** without the firll enquiry ; but without thu 
ceeding adopted by the King, againft the Earl « fecond, wc may ; for peradventure we can- 
ofBHdol. ** not come by the witneiTes ; as if the wit- 

f It (hould feem from what Bradon fays, nt fifes be of the Lords Houfe.**— So, in the 
fn the 3d Book, ch. 22. Dc Corona,** as if Report of a Free Conference, on the 27th of 
common fame, ** fi oriatur apud bono.s ct February, 1702, it is faid, ** There is this 
graves** were a ground for an indidment ** difference between a refolution of the Com- 
at the Common Law. “ mons, and that of the Lords ; The vote of 

Braffon de Legihus, p 143. he Houfe of Commons is but in order to a 

X See the heads of this debate in tlie Far- “ prufecutkm; wluwh they cannot vote, with- 
liamentary Hiftory, Vol. VI. p. 435, and in out declaring the crime ; and they can 
the Journal of the 22d of April, particularly never come to bv judges of it.— The Houfe 
Mr. Scldcn*8 fpcccb, in which he fays, Thefc “ of Commons is the grand inqueft of the na- 

« don; 
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April* the Houfe refolve, ** That common ^ame is a good ground 
** of proceeding of this Houfe, either to enquire of here, or tranfmit 
* the complaint, if the Houfe find caufe, to the King or Lor ds." 

♦ 

5. On the 17th of Deceniber, 1641, the Houfe refolve. That 
fthey will proceed againft Daniel Oneile by way of accufation and 
•impeachment, for “ High Treafon.” The accufation and im- 
peachment are read, and re-committed to the fame Committee, to 
prepare it, in fuch a way, as that all the evidence may be 
brought in. 

6. The following cafe is, like the preceding one (N* 3.) not 
an Impeachment by the Commons, but an accufation on the part of 
the King, by the Attorney General, before the Lords, of certain per- 
fons for High Treafon and other high mifdemeanors *. On the 3d 
.of January, 1641, the Attorney General, Sir Edward Herbert, in- 
forms the Lords, That the King had commanded him to tell their 
Lordfhips, that divers great and treafonable defigns and prafticcs, 
againfl his Majefty and the State, had come to his Majefty’s know- 
ledge j for which the King had given him command, in his name, 
to accufe, and he accordingly did accufe fix perfons of High Treafon 
and other high mifdemeanors j and he delivered the articles in 
writing, which he had in his hand, and which he received from his 
Majefty, in which articles the perfons names and the heads of the 
treafons were contained. — The articles are then read, purporting to 
be “ Articles of High Treafon and other high mifdemeanors, againft 

tion ; and every Grand Jury, that finds ♦ The proceedings upon this cafe go into 
hilla^era on an indidmcnr, does by that a period beyond the 4th of January, 1641, and 
declare the man guilty : But the Lords therefore beyond that limit which is preferib- 
have a judicial capacity ; and their rcfolu- cd in this compilation 5 but, as they contaiii 
tkn, before an accufation brought, is pre- much curious hillory, tending to illuftrate the 
judg ng the caufe, tixat may come regularly charader of Charles the Firft, they arc here 
before them/' Secbcforc, Vol.IU.p. 476. inferted. 


“ the 
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the Lord Kimbolton Mr. Denzil Holies, Sir Arthur Hafelrig, 
Mr. John Pym, Mr. John Hampden, and Mr. William Strode.” 
There were feven articles of charge. — Mr. Attorney then, from hii 
Majefty, defired, i. That a ScleiEt Committee of Lords might be 
appointed to take the examination of witnefles, and that this might 
be a Committee of Secrecy. 2. That he might be at liberty to add 
or alter, if he lliall fee caufe, according to juftice. 3. That their 
Lordfliips would take care for the fecuring of their perfons, as in 
juftice there ftiould be caufe. — The Houfe refer all this matter to a 
Committee of the whole Houfe, to confider, i. Whether this accu- 
fation of Mr. Attorney General be a regular proceeding according 
to law. 2. Whether there were any fuch proceedings ever before, 
as in this cafe. 3. Whether an accufation of Treafon may be 
brought into this Houfe, by the King’s Attorney, againft a Peer in 

* This Lord Kimbolton was the cldefl fon the Arilloc racy ; and to projedl an entire equa- 
of the Earl of Mancheftcr, and had, fome lity of rank and order, in a Republic, quite free 
years before, been called up to the Houfe of and independent. Principles, by no means 
Lords, by Charles the Firlh He had, after agreeable to the then leaders in Government, 
this period, a confiderable fliare in the condud to the Earls of Mancheller, ElTex, and Nor- 
of affairs, as General of the Parliament forces, thumberland, to Sir William Waller, Mr. Hol- 
during the civil war. Sec Lord Clarendon’s les, Whitelockc, Maynard, and Glynn, The 
character of him, Hiftory of the Rebellion, leaders of thefe Independents were. Sir Harry 
Vol. IL p. 160, and the charge made againfl Vane, Oliver Cromwell, Nathaniel Fiennes, 
him by Cromwell, in 1644, with his anfwer in and Oliver St. John, the Solicitor General, 
vindication of his conduct.— Rufh worth’s Col- Mr, Hume fays, ** That at this time, a con- 
leflions, Vol, V. p. 737., 733, Having fiderable majority in the Parliament, and a 

gone a certain length,” (Lord Clarendon “ much greater in the nation, were attached 
obferves) “ he was at lall dlfmifled, and re- “ to the Prefbyterian party ; and that it was 
moved from any trull, for no other rcafon, only by cunning and deceit at firfl, and af- 
•* but bccaufe he was not wicked enough.” terwards by violence, that the Indepen- 
Sir William Waller and the Earl of EfTex both dents could entertain any hopes ol” lUccefs. 
iliared the fame fate, and for the fame caufe. ‘‘ Cromwell, notwithflanding his habits of pro- 
— See Sir William Waller’s Apology, pub- " found hypocrify, could not help betraying 

lilhed in 1793. Hume, in his Hiftory of his favourite notions of equality, by faying, 

Charles the Firfl, gives a very curious and en- “ in a difeourfe with the Earl of Manchefter, 
tertaining account of the rife and character of — My Lord, it never will be well with Eng- 

thc Independents; who, in the year 1644, be- land, till you arc Mr, Montagu., and there 

gan to feparate themfelves from the Prefby- fhall be never a Lord or Peer in the king- 
terian party, and to avow principles leading to “ dom*” Hume* s Hiftory of England, 

a, total abolition cf the Monarchy and even of Vol, V» ck 8. 

Vol. IV. P Parliament. 
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Parliament. 4. Whether any perfon ought to be committed to 
cuftody upon a general accufation from the ‘King or the Houfe of 
Commons, before it be reduced into particulars. And a Seledt Com- 
mittee was appointed to perufe and confider of Precedents and Re- 
cords concerning thefe particulars.— On the next day, the 4th of 
January (the fatal day, on which Charles I. went in perfon to the 
Houfe of Commons*, to feize the five Members that he had the 
day before accufed in the Houfe of Lords) the Commons, in a Con- 
ference, complain to the Lords of a fcandalous paper they had met 
with, containing articles of High Treafon, &c. againft the Lord 
Kimbolton, and five Members of the Houfe of Commons ; and they 
dcfire tlieir Lordiliips would join with them, to find out the authors, 
and to bring them to condign punillimcnt for fo high a breach of 


* The following very curious account of 
ibis tranfaftbn is iranfcribcd from feme mi- 
nutes, taken at the time in pencil, by Sir Ed- 
mund Verney, Knight Marfhal, who after- 
wards bore the King’s ilandard at the battle 
of Edgehill, and was killed in that adion. 
On Tuefday, the 4th January, 1641, when 
the Houfe met after their adjournment till 
one o’clock, ’t was moved (confidcring there 
•• was an intention to take the five Members 
by force) to avoid all tumult, That they 
*< be commanded to abfent themfelves,” but 
“ entered no orders for it, and then the five 
« Gentlemen went out of the Houfe ; a little 
^ after the King came with all his guards 
and all his penfioners, and two or three hun- 
dred foldiers and gentlemen. He com- 
manded all the foldiers to day in the Hall, 
“ and fent us word, he was at the door. The 
•* Speaker was commanded to fit dill, with 
the mace laying before him ; then the King 
came to the door and took the Palfgrave in 
with him, and commanded all that came 
** with him, upon their lives, not to come in ; 
fo the doors were kept open ; and the Earl 
of Roxborough dood within the door, lean- 
ing upon it. Then the King came upwards 


towards the Chair wiili his hat off, and thr 
« Speaker dept out to meet him ; when thr 
King dept up to his place, and dood upon 
** the dep, but fat not down in the Chair. 
" Then he faid, He expelled obedience to^ 
** his medage of yederday, and not an an— 
fwer.” On the Speaker’s faying, That he 
" had' neither eyes or tongue, to fee or fay any 
** thing but what the Houfe commanded him,’' 
*• the King faid, “ He thought his own eyes 
** as good as his, but that the birds were 
flown; but he cxpe«fled, that the Houfe 
" would fend them to him, for their treafon 
" was foul, and fuch a one as wc fhould alF 
thank him to difeover,” and fo went out^ 
** putting off his hat, till he came to the door* 
" Upon this the Houfe refolved to acljouriu 
immediately to to-morrow,, at one o’clock,. 
** and confider what Was to be done.” 

Thefe minutes, taken at the time in pencil^. 
were found amongft the papers. of tliclatc Eart 
Verney, written by his anccllor. Sir Edmun^; 
Verney ; and, though at fo didant a period^ 

were plain enough to be legible Compare 

this with Rulhworth’s account of the fame 
tranfadiion, in the Appendix to the id Vol, of 
this work, N® 4, 


the 
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th& privileges of Parliament. — On the nth of January, the Attor- 
ney General being called upon by the Lords, at the dcfire of the 
Lord Kimbolton, to know when he would be ready to profecute his 
accufation, declared, “ That what he had done, was by the exprefs 
** command of the King his Maftcr, and not done by his advice ; 
“ and that he had received no further directions.” — On the 12th 
of January, Mr. Attorney makes a further narrative of what he did 
the day he charged the fix perfons, and fhewed that he did it merely 
by directions from the King; and defired^ime to prepare himfelf to 
lliew. That what he did in charging them with High Treafon was 
in a legal and warrantable proceeding, agreeable to the courfe of 
Parliaments, and fit for him to do as the King’s Attorney. — The 
Lords give him till the next day. — On that day, the 13th of January, 
the Lord Keeper delivers a melTage from the King, which his Ma- 
jefty had commanded him to give to both Houfes, “ That his Ma- 
“ jelly taking notice, that fome conceive it difputable whether this 
“ proceeding againfi: the Lord Kimbolton, and the five Members of 
** the Houfe of Commons, be legal, and agreeable to the privileges 
“ of Parliament, and being very defirous to give fatisfaClion to all 
** men, in all matters that may feem to have relation to privi- 
lege i — ^his Majefty is pleafed to wave his former proceedings ; 
and, all doubts by this means being fettled, when the minds of 
** men are compofed, his Majefty wDl proceed thereupon in an un- 
queftionable way ; and affures his Parliament, that, upon all occa- 
** fions *, he will be as careful of their privileges, as of his life 
•“ and his crown.” This anfwer of the King’s is immediately com - 
municated to the Houfe of Commons : and then the Attorney Gc- 
Jieral, having again endeavoured to exculpate himfelf, as having had 

♦ The articles were, by his Majefty’s com- of their Members. And on the 13th ofja- 
roand, delivered in the Houfe of Lords on the nuary, he declares to both Houfes, That, 
3d of January. On "the 4th of January, the " upon all occafions, he will be as careful of 
Xing went in perfon into the Houfe of Com- " their privileges, as of his life and his 
jnona, for the purpofe of feizing by force five « crown.’^ 

P 2 


nothing 
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nothing to do, either with the matter of the charge, or the framing 
of the articles, and that he delivered them only in obedience to 
the King’s command, infilled upon the legality of the proceeding, 
and grounded his juftification on the proceedings of the King’s At- 
torney in the Earl of Briftol’s cafe ift and 2d of Charles P. 
—The Houfe of Commons demand a Conference with the Lords 
upon this fubjeft, and that the Attorney General Ihould be prefent, 
and be required to anfwer fuch queftions as Ihould be put to him •f'. 
— On the 14th of January, the King fends a further mclTage upon 
this fubjeft, in addition to what he had faid before,. “ His Majefty, 
** being no lefs tender of the Privileges of Parliament, and thinking 
himfelf no lefs concerned, that they be not broken, and that they 
** be afferted and vindicated, whenfoever thay are fo, than the Par- 
** liament itfelf, hath thought fit to add to his laft meflage this pro- 
feflion. That in all his proceedings againfl: the Lord Kimbolton, 
and the five Members, he had never the leall intention of violat- 
ing the leaft privilege of Parliament— and in cafe any doubt of 
“ privileges remain, he will be willing to clear that, and alTert thofe 
** by any reafonable way, that the Parliament fliall advife him to.”— 
He then hopes the Parliament will lay by their jealoufies, and apply 
themfelves to the public bufinefs. — Notwithfianding thefe repeated 
meflages, the Lords, on the 15th of January, concur with the Com- 
mons in relblving, “ That this impeachment, and the proceedings 
“ thereupon, is a high breach of the privileges of Parliament,” and 
they appoint a Committee to meet a Committee of the Commons, to 


^ See this cafe before in pages lOO, loi, 
and 102. 

f Sec the queftions intended to be put, in 
the Commons Journal of the I3ih of January ; 
and the report of the Conference, with the 
-Attorney’s anfwers, on the 15th of January; 
—after which, the Houfe of Commons rcfolve, 
to confider of fomc way for charging Mr. At- 
torney by this Houfe as criminous, for exhi- 
biting thofe articles in the Lords Houfe againfl 
Members of this Houfe, without any infoiraa^ 


tion or proof, that appears ; and that this 
Houfe, and the Gentlemen charged by him, 
may have reparation from him, and that he 
may be put in fecurity to Hand the judgment 
of Parliament, — And the Houfe then rcfolves. 
That this aft of Mr. Attorney’s is illegal,, 
and a high crime,”— Thefe votes were or- 
dered to be communicated to the Lords, and a 
Committee is appointed to prepare a charge 
againfl' him* 


coafidcE- 
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confider in what manner this may be vindicated, and of a petition ta 
his Majeftyupon this fubjeft. — ^This petition, which is in the Lords 
Journal of the 20th of January, defires, amongft other things, “ That 
“ his Majefty would, before T uefday next, inform the two Houfes 
“ of Parliament, what proof there is againft the fix Members, that 
** accordingly there may be a legal and Parliamentary proceeding 
“ againft them, and they receive, what in juftice flaall be their due, 
either for their acquittal or condemnation.” The King returns 
an anfwer on Monday the 24th of January, " That he thinks it 
“ unufual and unfit to difcover what proof there is againft them j. 
“ and therefore holds it neceflary, that it be refolved. Whether his 
“ Majefty be bound, in refped of privilege, to proceed againft them 
“ by impeachment in Parliament ? or. Whether he be at liberty to 
** prefer an indidlment at the common law, in the ufual way ; or 
** have his choice of either ? Whereupon his Majefty will give fuch 
“ fpeedy diredlion for the profecution, as flull fliew his Majefty’s 
“ defire to fatisfy both Iloufes, and to put a determination to this 
bufinefs.” — On the ift of February, the two Houfes renew their 
application to the King by petition, defil ing, " That tlie Parliamenr 
may be informed, before Friday next, the 4th of February, what 
" proofs there are againft the fix Members, that accordingly tbe^ 
“ may be called to a legal trial; it being the undoubted right and 
“ privilege of Parlianwnt, that no Member of Parliament can be 
“ proceeded againft without the confent of Parliament.” — On the 
5th of February, Lord Newport informs the Lords, that the King 
will fpeedily return an anfwer to their petition. — Accordingly, on the 
ytli of February, the King writes a letter to the Lord Keeper, in- 
dofing the following paper, with diredions that it fhould be read im 
Parliament : — “ To the petition concerning the Members of either 
" Houfe, his Majefty returns this anfwer ^ — That, as he once con- 
♦* ceived that he had ground enough to accufc them, fo now his 
“ Majefty finds as good caufe, wholly to defert any further profecu- 
** tion of tliem.” — On the 17th of February, botli Houfes join- in* 

further- 
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further petition to the King, to know *, “ Who the perfons were 
that made the fuggeflions or informations to his Majefty againfl 
“ the faid Members, that lb the rights and privileges of Parliament 
may be vindicated.” — To which the King, on the 21ft, defircs 
further time to conllder of his anfwer -f-, 

7. On the 1 8th of December, 1666, on a report upon a petition 
of Mr. Tayleur, which had been referred to the Committee of 
Grievances to be examined, ftating, That Mr. Tayleur had, upon 
an order from the King to Lord Mordaunt J to clear the lodgings 

belonging 


* It appears from Lord Clarendon, that 
this meafure of the King’s coming in perfon to 
the Houfe of Commons, to felze the five Mem- 
bers, was advifed by the Lord Digby* and that 
no other perfon was confulted with, on this very 
important fl:ep. Hiltory of the Rebellion, VoL I. 
p. 282, Book iv. See in the Memoires pour 
fervir al’ Hiftoire d* Anne d’ Autnehe,’* 
V"ol. 1 . p. 265, a very curious account of this 
tranfadlion, which the Queen, Henrietta Maria, 
makes to Madame de Motteville, the author of 
that Work.— The Queen had communicated 
the fecret of the King’s intentions to Lady Car- 
JiQe, who gave notice of it to the parties con- 
cerned time enough for them to efcape out of 
the Houfe of Commons. — La Reine, qui, 
en cet endroil, avolt fait une faute notable, 
en me contant fa legereti, fe condamna 
ellcmemc; mais, ce qui eft admirable, 
** quoiqu’elle I’eut avouee au Roi, je n’ai 
point rvmarq ie qu’il Ten eut moins bien 
traitec. Elie en a fait penitence par fon 
repentir, .& point du tout par aucun rc- 
proche que ce Prince lui en ait fait.” 

-J- Thus ended this extraordinary tranfac- 
tion, on the part of the King ; but on the izth 
of February, the Houfe of Commons find arti- 
cles of impearhment againft Sir Edward Her- 
;;bert, Knight, for high crimes and mifde- 
^esLTi^rs; which are carried up to the Lords 

6 


on the 14th.— The Attorney General is called 
in to hear the charge, has time given him to 
prepare his anfwer, and puts in fccurity for 
5000/. for his appearance.— On the 22d of 
February, the Attorney puts in his anfw er at 
the Lords, in the prefence of a Committee of 
the Houfe of Commons; the fubftance of 
which anfwer is, That, in whatever he 
“ had done, he had a£led by the King’s 
exprefs commands.”— On the fame day a 
Bill is ordered, upon a dlvifion of to 48, 
to be brought into the Houfe of Commons 
againft him— whiclMs read 1° on the 24th of 
February, and then dropped.— It is intituled, 
** A Bill for the exemplary punilhment of Sir 
Edward Herbert, Knight, his Majefty’s At- 
torney General, for exhibiting falfe and 
fcandalous articles of High Treafon. againft 
the Lord Kimbolton, and five Members of 
" this Houfe, in the Houfe of Peers.” 

X This John Lord Mordapnt was a younger 
fon of an Earl of Peterborough, and had been 
very active, as appears from Lord Clarendon ’a 
account of him, in bringing about the reftora- 
tion ; for which fervices he was created by 
Charles the lid. iVifeount Avalon, Baron Mor- 
daunt ; but in all the proceedings againft him, 
and in the Lords Journal, whenever his name 
Is mentioned, it is by the title of Vifeount 
Mor^^un;. (Avalon was an antient name for 

Glaftonbury^ 



TP^hat are fuffieient Grounds of Accujatkn, 1 1 1 

Belonging to the Chancellor of the Garter, ia Windfor Caftle, been 
turned out, in March, 1660, by foldiers of that garrifonj and had 
been twice imprifoned by the Lord Mordaunt — the Houfe refolva 
that fuch difpoffeffion was illegal, and that the faid imprifonments 
were illegal and arbitrary — and that an impeachment be drawn up 
againft the Lord Mordaunt, on thofe votes. — A Committee is im- 
mediately appointed to draw up the impeachment *. 

8. On the 25th of Odtober, 1667, Mr. Tayleur, in a fubfe- 
quent feflion, exhibits another petition, with articles of impeach- 
ment annexed, againfl the Lord Vifeount Mordaunt-f-; whicli 
were read, and Mr. Tayleur was called in, and affirmed he was. 
ready to make out the matter contained therein. — A Committee is 
appointed to conlider of this petition and articles, and to examine, 
** what new matter is in them, not contained in the articles and 
** petition formerly exhibited, and to ftate what that new matter 
“ is and the progrefs and proceedings in this bufinefs in the former 
feffion.” — This Committee are ordered, on the 7th of December,, 
to compare thofe articles with the former j and on the 14th of De- 
cember, they are diredled to hear and examine witnefles on behalf of 

Gladonbury, fo called from the quantity of J The dlrcftion to the Committee to exa- 
AveJlana^ or Filbert-nuts, which grew in that mintv what nc>w matter is in this petition and 
dillricl.) He was father to Charles Earl of articles, not contained in thofe formerly exhi- 
Peterborough and Monmouth, wlio made fo bi ted, implies, that it could be only in this uez^x 
conhderable a figure, both in civil and military matter, that the Houfe could be nowinterelkd 
affairs, in the reigns of King W illiam and —every thing, W'hich was alleged in the former- 
Queen Anne. • petition and articles,., remaining in the date, in* 

* Sec, under the fubfequent heads, the which it was interrupted by the prorogation ; 
further proceedings between the two Houfes, and, as far as that complaint extended, liable 
upon tliefe articles. to be proceeded in: whenever the Commons. 

t The proceedings upon the impeachment ftiould plcafc, without any further enquiry or 
which nrofe out of Mr. Tayieur’s complaint,, examination.— in the firll Vol. of Grey’s De- 
in the preceding iedion, were interrupted by a bates, p. 3. it is cxprefsly dated, That it is. 
difpute between the two Houfes refpefting the only the nevj matter of the petition and articles^, 
manner in which Lord Mordaunt fliould ap- which was referred to the Committee*, 
fvar in the Hou-fe of Lords, 

the 
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Ac Lord Mordaunt, and all others concerned, before they make 
their report *. 

9. On the 26th of Odtober, 1667, a Committee is appointed to 
look into ancient Precedents, of the method of the proceedings of 
this Houfe, in cafes of impeachments for capital oifences. — On the 
29th of Oftober, Mr. Vaughan reports from this Committee •f', and, 
after reading the report, a Committee is appointed to reduce into 
heads the accufation againft the Earl of Clarendon. 

10. On a report made from the Committee appointed to en- 
quire into the mifearriages of the late war, fome matter appear- 
ing on the 14th of November, 1667, againft Commiflioner Pett, it 
is referred to the fame Committee, to draw up an impeachment 
againft Commiflioner Pett, upon the whole matter before them. 
The articles are reported on the 28th of November, and are agreed 
to on the 1 9th of December — They are not ordered to be ingrolTed 
till the 23d of April, 1668^ and are again read, and fent to the 
Lords on the 4th of May §. 

II. On 

• Nothing further appears in the Journal J See the articles in the Journal of the 
relating to this matter; it fhould feem (from J9lh of December, 1667. 
what Lord Danby fays, in his fpeech in § Jt does not appear from the Lords Jour- 
the Court of King’s Bench on the 27th of nal, that they were ever carried up to the 
May, 1682, which is reported in the State Lords— —The Commons, by the ufual protef- 
Trials, VoU II. p. 744) that about this time, tation, fave to themfelves the liberty of exhi- 
Lord Mordaunt was advifed to take out a par- biting any other articles, and of replying ; 
don from the King for thefe offences. and they pray, that Peter Pett may be called 

This report is not entered in the Journal ; to anfuw ihe laid fevcral crimes and mifde- 
bot the fubHanceof it, and the debate which meanors.— “ And that fuch further proceed- 
it occafioned, are to be found in Grey’s De- ings may be had and ofed againft him, as 
bates, Yol. 1 . p.^.— -Mr. Vaughan, Sir Ed- “ is agreeable to law and juftice.”— But they 
ward Seymour, Mr. Prynne, and Serjeant fay nothing about his commitment.— It ap* 
Maynard, take ^ great part in this debate.— pears from the Commons Journal of the 19th 
See in the Journal of the 6th of November, af December, that he had been committed 
the articles of charge againft Lord Clarendon, by the Privy Council ; and that, he having 
Vhe proceedings at large are collefted and petitioned the Houfe cf Commons, they had 
fublifticdin the State Trials, Yol. 11 . p. 550. dire^ed the Lieutenant of the Tower to ac- 
. quaint 
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II. On the 16th of Oftobcr, 1667, the Houfe being informed, 
« That there have been fome innovations of late in trials of men for 
** their lives and deaths ; and, in fome particular cafes, rcftraints 
have been put upon juries, in the inquiries ” — this matter is re- 
ferred to a Committee. On the i8th of November, this Committee 
are impowered to receive information againft the Lord Chief Jufticc 
Keeling, for any other mifdemeanors, befides thofc concerning ju- 
ries. And on the iith of December, 1667, the Committee report 
feveral refolutions againft the Lord Chief Juftice Keeling, of illegal 
and arbitrary proceedings in his office The Chief Juftice defir- 


quaint the Privy Council, That this Houfe 
** were content he (hould have his liberty, 
on good bail, if the Council think fit.** 

♦ Thefe refolutions are (i.) “ That the 
proceedings of the Lord Chief Juftice, in 
the cafes now reported, are innovations in 
the trial of men for their lives and liber- 
** ties : and that he hath ufed an arbitrary 
** and illegal power, which is of dangerous 
** confequence to the lives and liberties of the 
** people of England, and tends to the intro- 
** ducing of an arbitrary government.” 

(2.) “ That, in the place of judicature, the 
** Lord Chief Juftice hath undervalued, vili- 
fied, and contemned Magna Charta, the 
great preferver of our lives, freedom, and 
property.” 

(3.) ** That he be brought to trial, in or- 
dcr to condign punilhment, in fuch manner 
as the Houfe fhall judge mpft fit and requi- 
fite.” — The Report of the fafls, on which 
thefe refolutions are grounded, is not entered 
in the Journals ; but the cafes complained of, 
in which innovations had been had of late,** 
were probably thofe of Wag^lafF, and Hood. 
WagftafPs cafe in Trin. Term, 17 Charles II. 
is reported in Hardres’s Rep. p. 409. “ Wag- 
ftaff and others of a jury were fined an hun- 
dred marks apiece by Lord Chief Juftice 
Keeling, becaufc, though evidence was 

VoL. IV. 


ing 

given, that perfons had aftembed at Con- 
** venticles, and had Bibles with them, the 
** jury would not find them guilty of keeping 
** a Conventicle, upon the late Aft of the 
** 16th Charles II. And the jury were com- 
mitted till they paid their fine; and on ap- 
** plication to the Court of Exchequer, Lord 
** Chief Baron Hale direfled the iines to be 
eftreated.** The other cafe, was in the 
1 8th of Charles 11 . Kelyng*s Reports, p. 50- 
** Hood was indidled for the murther of Ne- 
** ven ; and upon the evidence it appeared, 
** that be killed him without provocation, and 
** thereupon I directed the jury that it was 
** murther : notwith'ftanding they would find it 
only manflaughter; whereupon 1 fined the 
jury five pounds apiece, and committed them 
to gaol till they found furetics to appear at 
** the next afiiv.es. I after w.ards, on the petition 
of the jurors, took down their fines to forty 
** Ihillings apiece, which they all paid.** This 
condudl of Chief Juftice Keeling was grounded 
on the authority of Wharton*s cafe, Mich. 
Term, 44 Ellz. reported in Yelverton’s Rep. 
p. 23. " Wharton and others were indidted of 
** murther; on which incliflment all the par- 
** ties were found. Not Guilty ; per q Pop- 
ham, Gaudy, and Fenner, fucrunt valde irati, 
ct touts les jurors coitfit et fine, ei oblige 
a lour bon behaviour.**-— See the cafe of 

Watts 

Q 
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ing to be heard, he is admitted on the 13th of December, and heard 
in his defence to the matters charged againft him — and being with- 
drawn, the Houfe refolve, That they will proceed no ferther in 
“ the matter againft him.” 


12. On the 14th of April, 1668, Sir W. Penn’s name being men- 
tioned in a report from the Commiflioners for taking the public ac- 
counts, and he being charged with the embezzlement of prize goods 
—the Houfe give two days to Sir W. Penn to make his anfwcr to 
thofe charges, and diredt the Commiflioners of Accounts againft that 
day to tranfmit to the Houle all fuch evidence, which they have on 
this fubje( 5 t relating to Sir W. Penn.— On the day appointed, the 
1 6th of April, Sir W. Penn’s anfwer, and tlie evidence as far as it 
concerned him, being read ; and Sir W. Penn having been heard in 
his place — it is refolved. That an impeachment be had againft Sir 
W. Penn ; and a Committee is appointed to prepare and draw up 
the impeachment*. 


13. On the 21ft of April, 1668, after much examination into 
the caufes of the mifearriage in the naval engagement with the 
Dutch, in 1665, the Houfe refolve, “ That Mr. Brunckard is 
** guilty of bringing pretended orders from the Duke of York to 


“ Sir Jolin Harman, commanding 

/,Walts V. Brains, m i Croke’s Rep. p* 778, and 
Mr. Emlyn’s notes to Hale’s Plac. Cor. 2d Vcl. 
p. 158, 1.6 1. See alfo Grey’s Debates, VoI.L 
p. 62, 67.— A Bill was immediately ordered in, 
but which did not pafs the Houfe of Commons, 
to declare ‘‘ thefiningand imprifoning of jurors 
** to be illegal/' How for the courts of law 
are empowered to fine or punllh jurors, for 
giving, what appears to the Court to be an- 
improper verd:<^, fee Bulhel’s cafe, as report- 
ed by Lord Chief Juftice Vaughan, Reports, 
p. 135. See the trial of Pena and Mead,. 


the lowering the fails in the June 

out of which this cafe of Bullicl arofe; >vith 
the manner in which the Recorder impofed 
upon each juryman a fine of forty mar’/?, and 
imprlfonedihem till it was paid,. for follow- 
ing their own judgments and opinions, ra- 
“ ther than the good and w'holefome advice 
given them by the Court.” State 1 rials,, 
Vol.Il. p..6o6,<«io. 

♦ See the debate on the proceedings of 
thefe two days, in Grey’s Debates, Vol. 
p. 133. Cl fubf. 


<1 


engngement^ 
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engagement, 1665;” and alfo, ** That Mr. Brunckard be im- 
** peached for this mifdemcanor.” A Committee is appointed to 
prepare and draw up the impeachment. Thefe articles are re- 
ported on the 7th of May, and are agreed to on the 8th 

14. On the 19th of December, 1678, upon reading two let- 
ters ■j’ from the Lord High Trcafurer Danby to Mr. Montagu* 
AmbalTador at Paris, the Houfe immediately refolve, “ That there 

is fufficient matter of impeachment againft the Lord Treafurer 
and they appoint a Committee to prepare and draw up the articles j 
and the Committee has power to fend for perfons, papers, and re- 
cords, and to receive any further information or evidence J. 

15. On the 24th of November, 1680 §, Mr. Attorney General 
was called in, and examined touching the manner of ifluing forth 
the Proclamation, ftiled, “ A Proclamation againft tumultuous Pe- 
“ titions and, upon his informing the Houfe, That- Sir Francis 
North, Chief Juftice of the Common Pleas, was adviling and affift- 
ing in the drawing and pafling of the faid Proclamation ||.— Re - 
folved, nemine contradicente, “ That the evidence this day given to 

this Houfe, againft Sir Francis North, Chief Juftice of the Court 
** of Comnion Pleas, is a fufficient ground for this Houfe to proceed 
upon an impeachment againft him for high crimes and mifdc- 

♦ Thefe articles do not appear in the Jour- the Bar, the Mace Handing by him wiih- 

nal.— See in Grey’s Debates, Vol, 1 . p. 139 out the Bar,” — Grey’s Debates A'ol. 
and 143, what paffed upon this occafion. VIII. p. 61. 

f See Bifliop Burnet’s account of this || See the fubftance of the /attorney Gene- 
tranfadiion, in Vol. I, p. 439, et fubf. and the ral’s information, in Grey’s Debates, Voi. 
debate in Grey’s Debates, Vol. VI. p. 337. VIII. p. 61, and the debate which arolc upon 
I The proceedings in Parliament upon this it.— It appears, that a doubt was raifed, Whe- 
profecution, are colledled and publiQied in the ther Sir Fraircis North ought not to-be fenc 
State Trials, Vol. II. p. 727. for, to be heard, before any refoluiion is palled 

§ This Attorney General was Sir Crcfwcll againll him— which was overnruled. — See par- 
Leving.— There was a debate as to the man- ticularly the fpeeches of Sir Wi'liam Jones 
ner of receiving him; and it was ordered, and Sir Francis Winnington upon thit; qucilion, 
** That Tvlr. Attorney General do Hand within of the propriety of hearing him. 

0^2 “ mcanors f ’ 
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meanors and a Committee is appointed to prepare the heads of 
an impeachment *. 


1 6. On the 23d of December, 1680, Sir Richard Corbett reports 
from the Committee -f appointed to examine the proceedings of the 
Judges in Weftminfter Hall, feveral refolutions : 

(i-) 

That the difcharging the Grand Jury by the Court of King's 
Bench, in Trinity Term laft, before they had finiflied their prefent-, 
ments, was illegal, arbitrary, and an high mildemcanor. 

(2.) 

That a rule made by the Court of King’s Bench, againll printing 
a certain book, was illegal and arbitrary. • 

( 3 ) 

That the Court of King’s Bench, in the impofition of fines on 
offenders of late years, hath adtcd arbitrarily, illegally, and partially ; 


♦ See in Roger North’s Exaraen, Part 3d, 
p. 541, his account of this matter, with a copy 
of the Proclamation complained of, and what 
paired at the Privy Council, in the King’s pre- 
fence, between the Lord Chief J uftice North 
and the Attorney General, as to which of 
them Ihould draw .the Proclamation, The 
objeft of this Proclamation was to fupprefs 
petitions to the King, that were preparing in 
feveral parts of the kingdom, defiring him to 
call a Parliament ; under pretence that ihefe 
petitions tended to promote difeontents 
among the people, and to raife fedition and 
rebellion.” Counter addrelTes were fet on 
foot by the Court party, expreffing their ab- 
horrence of thefe tumultuous proceedings ; 
from whence the nation came to be divided 
into Petitioners and Abhorrers, Mr. Hume 
fays, “ Thefe terms were foon forgot, and 
** in their room were fubftituted the well- 
** known epithets of Whig and Tory* The 
** Court party reproached their antagonids 


** with their alEnity to the fanatical convene- 
** ticlers in Scotland, who were known by the 
name of Whigs: The Counter Party found 
•* a refemblancs between the Courtiers, and 
** the Popilh banditti in Ireland, to whom the 
appellation of Tory was affixed. And after 
** this manner thefe foolilh terms of reproach 
** came into public and general ufe; and even 
** at prefent feem not nearer their end, than 
when they were firft invented,”* 

Hijlory of Charles II, ch* 6tb*. 

•f This Committee had been appointed on 
the 23d of November, 1680, upon the exami- 
nation of feveral perfons at the Bar, who had 
ferved on the Grand Jury for Middlefex;, 
which had been difeharged by the Lord Chief 
J uftice Scroggs ; and of feveral other perfons 
who had been prefent when Mr. Baron Wefton 
gave his charge at the Affixes for Surry.— Sec 
the debate upon thefe proceedings in Grey’s 
Debates, Vol. VlII. p. 55. etfubf. and in the 
7th Vol, of the State Trials, p. 479. 

favouring 
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favouring Papifts, and perfons Popifhly afFedted^ and excefTively op- 
preffing his Majefty’s Proteftant fubjedls, 

(4O 

That the refufing fufficient bail in certain cafes, wherein the per- 
fons committed were bailable by law, was illegal, and a high breach 
of the liberty of the fubjedt. 

( 5 -) 

That certain expreffions, in a charge given by Baron Weftony 
were a fcandal to the Reformation, in derogation of the rights and 
privileges of Parliaments, and tending to raifc difcord between his 
Majeily and his fubjedts 

( 6 .) 

That certain Warrants iffued by Chief Juftice Scroggs, againft 
printers and bookfellers, are arbitrary and illegal. — The Houfe 
agree to thefe Refolutions j — and immediately refolve, -f” That Sir 
W. Scroggs, Chief Juftice of the King's Bench, Sir Thomas 
Jones, one of the Juftices of the King’s Bench, and Sir Richard 
Wefton J:, one of the Barons of the Court of Exchequer, be im- 

• Amongft other matters in Baron Wefton’-s “ Trcafon ” and other high crimes and mif- 
charge, after abufing Luther, Calvin, and the demeanors.— The Chief Juftice delivers in hi» 
other reformers, for having adled ** again ft anfwcr to thefe articles, Far^ 

** the minds of their Princes,'^ he adds, “ and liament, but does not, as a Commoper, plead 
" now their difciples are reftlcfs, amufing us to the Lords jurifdi£lion.— See the proceed- 
with fears, and nothing will ferve them but ings againft the other Judges, in the State 
a Parliament; for my part, 1 know no re- Trials, Vol. III. p. 218. 

•' prefentativc of the nation, but the King : J The Refolution reported from the Com»» 

“ all power centers in him.*'-*-See the pro- mittee refpcdlng Baron Wefton’s charge to 
ceedings of the Houfe of Commons, on the the jury, was amended by the Houfe as foN 
24th and 26 th of November, 1795, touching lows; “That the expreffions in the charge 
a pamphlet which was declared by them to be “ given by the faid Baron Wefton were a 
a malicious, fcandalous, and feditious libel, fcandal to the Reformation ; and tending to 
•f difcord between his Majcfty and his 

f The articles againft Sir William Scroggs fubjedls, apd to the fubverfion of the an- 
are reported on the 3d of January, and car- cient conftitution of Parliaments, and of the 
ried up to the Lords, on the 7th.— 1 hey im- government of the kingdom.’ ’ 

peach him, though a Qommwir^ of High 


peached 
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peached upon the faid Report and Refolutions. And a Committee 
is appointed to prepare impeachments accordingly 

17. On the 9th of November, i68o, Richard Thompfon, Clerk, 
is feat for, in cuftody of the Serjeant, to anfwer at the Bar, for 
a high mifdemeanor againft the Privileges of the Houfe On the 
6th of December, he petitions ; which Petition, on the 8th, is re- 
ferred to a Committee to examine ; and alfo the matter of the com- 
plaint for which he ftands committed. On the 24th of December, 
the report from this Committee is taken into confideration j and the 
Houfe reiblve, “ That Richard Thompfon, Clerk, hath publicly de- 
“ famed his facred Majefty j preached fedition ; vilified the Refor- 
“ mation j promoted Popery, by alTerting Popilh principles, decry- 
ing the Popifn plot, and turning the fame upon the Proteftants ; 
“ and endeavouring to fubvert the liberty and property of the fub- 
“ jedl, and the Rights and Privileges of. Parliament. — And that he 
“ is a fcandal to his fundfion,” — They than refolve, That he be 
impeached upon the faid Report and Refolutions J •, and a Com- 
mittee is appointed to prepare the impeachment §. 


18. On the 6th of January, 1680, upon reading a Report from 
a Committee appointed to receive informations relating to the Po- 


* See the further proceedings againft Sir 
W. Scroggs, under the following tides, and 
more at length in the State Trials, Vol. VIL 
p. 479, where it will be found, that* tliough 
fevcral Members exprefs their doubts how far 
the Commons ought to impeach, for High 
Ti eafon, a perfon as guilty of crimes which 
are not declared to be fuch by the Statute of 
Treafons, the :t5th Edward 111 . no perfon 
doubts, but that, if the crime charged does 
amount to High Treafon, Sir W, Scroggs, a 
Commone!> is an objed of impeachment* 
though for a capital offence. 

f It appears from the Rcpor% which is cn- 
icied in the Journal of the 24th of December* 

6 . 


that the principal complaint againft Thomp- 
fon, was for a fermon that he had preached* 
on the 30th of Janaary, i 6 yg, againft the 
Prefbyterians, and in favour of Popery— -and 
reftefling on the proceedings about the Popiih 
Plot. 

X On the 5 th of January* Thompfon pe- 
titions— >and the Serjeant is impowered to re- 
ceive fufheient fecurity for his forthcoming to 
anfwer to the impeachment of this Houfe 
againft him. 

§ This Committee have power to receive 
further information againft the faid Richard 
Thompfon ; and to fend for perfons, papers, 
and records. 


pifli 
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pi/h Plot in Ireland — the Houfc refolve, nemine contradicente 
That Richard Pore, Efquirc, Earl of Tyrone in the kingdom of Ire- 
land, be impeached of high treafbn. Lord Durfley is ordered to go 
up to the Bar of the Houfe of Lords and impeach him j and to pray 
that he may be committed to fafe cuftody -j-. 


19. On the 25m of March, 1681, upon reading a report of feve- 
ral examinations, that had been taken, relating to the Popiih Plot j 
the Houfe refolve, “ That Edward Fitz Harris be impeached of 
** high treafon.” And Mr. Secretary Jenkins :}; is ordered to go- 
up, the next morning, and impeach him at the Bar of the Lords 


Houfe, 

• Here is another inflance of an impeach, 
mcni carried up againil a Commoner for high 
treafon.— Sir William Jones, in the debate, 
fays, There is no queftion, but a Peer of 
** Ireland is but a Commoner in England; 

and no queftion but he may be proceeded 
** againft by impeachment, as well as by com» 
mon trial.— You cannot midruft your Ma- 
** nagers, nor a common jury ; but the accu- 
*• fa lion of Lord Tyrone arifing in Parlia- 
ment, it is propereft. he be tried in Parlia- 
“ menr.*’ — Mr. Bofeavven fays, No Com- 
" moner can be tried by the Lords, but by 
impeachment of the Commons.” — It ap^ 
pears that Sir J. 7 'rcvor, Sir Francis Win- 
!iington, and Serjeant Mayaard, concurred in 
this proceeding.— Grey’s Debates, VoL VIIJ. 
r* 257. 

f When this Impeachment is carried up to 
the Lords, on the 7 ili of January, the mclTage 


proceeds to fay, " That in due time tltc Gom-- 
mons will bring up articles to make good’ 
their impeachment .” — It appears from 
Grey’s Debates, that Lord Tyrone was at 
this time aprifoner in the Gatehoufe,. 

J Mr. Secretary Jenkins was much offend- 
ed at being appointed to carry up this mef- 
fage, and faid, “The fending me up with this^ 
“ impeachment, refleds upon his Majedy my 
*• inafter, in the character 1 bear under him— 
and I will not go on the meflage.” This 
rcfufal to obey the orders of the Houfe raifed 
a great heat and Mr. Secretary was on the 
point of being fent to the Tower, but was 
prevailed upon ta, afk pardon of the Houfe,. 
which he did ; and declared himfelf reidy to 
obey the orders of the Houfe.— Grey’s De- 
bates, VoK Vni. p. 305. — See more of ihii 
gentleman in the note to p. 27 of the 3d Ve - 
in me of this vvoiiw 
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IMPEACHMENT. 

II. Proceedings in the Houfe of Commons^ previous to 
carrying up the Charge, 


I. "ITT HEN the Commons had refolved to accufe Sir Giles 
VV MompefTon to the Lords, they immediately, on the 
28th of February, 1620, committed him to the cuftody of the Ser- 
jeant at Arms, in order to be forthcoming. But he efcaping out 
of cuftody, the Commons acquainted the Lords with this circum- 
ftance; and they, on the 3d of March, give orders to the Lord 
Warden of the Cinque Ports, to the Lord Prefident of Wales, and 
to the Lord Prefident of the Council of York, for fearch to be 
made, and to apprehend and bring him before them. And the like 
diredions were given to the Lord Treafurer and Lord Admiral, for 
the fame orders to be given by them to the Officers under their 
jurifdidion 


2. On the i8th of April, 1621, upon a report from a Com- 
mittee, of evidence of bribery and corruption, againft Sir Jo. Bennet, 
.a Member of the Houfe, in his capacity of Mafter in Chancery, and 
Judge of the Prerogative Court of Canterbury *1*— -the charges are 

* There was alfo a Proclamation Tent forth Houfe, that of judgment was left in moft 
by the King for apprehending Sir Gile.s Mom- “ cafes to the Lords. — But in fome cafes this 
peiTon, and b: inging him to the Tower.— Which “ Houfe is not barred that the power of 
fee in Rymer’s Foed. Vol. XVH. p. 284. execution is in us with the Lords that we 

t In a debate, on the zoih of April, upon " fhould referve this power of inquifition, in 
this matter, Mr. Pym fays, ** The two Houfes ** this bufinefs, wholly to ourfelves.” — See 
of Parliament were anciently but one, but Parliamentary Proceeding?, i 62 C»-i, Vol. I. 
" being divided, the power was divided alfo; p. 

Ac power of inquifition was left to this 


drawn 
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drawn out, and the heads ofthena are fent to him j and time is given 
to him to anfwer.-~-On the 23d of April he is heard by Counfel at 
the Bar.— He is then ordered to be comrtiitted to the cuftody of the 
Sheriffs of London, for his forthcoming, and is expelled. And on 
the 24th of April, he is charged before the Lords, at a Conference 
held for this purpofe. 

3. On the 5th of April, 1624, Sir Miles Fleetwood charges the 
Lord Treafurer, Sir Lionel Cranfield, then Earl of Middlefex*, 
with taking bribes. His charge is delivered in and read ; and re- 
ferred to the Committee of Grievances, who are to examine it 
immediately •, and notice to be fent to the Treafurer, that fome- 
body from him may attend the Committee this afternoon. — On 
the 9 th of April, Sir Edward Coke reports the matter under one 
head. Copies of further charges are fent to the Lord Treafurer, 
and the Committee are to fit the- next day to examine them : but, 
at his defire, further time is given him to anfwer. Sir Edward 
Coke reports on the 12th of April; and the Houfe refolve. That 
there is good ground for fome of the charges of bribery ; and that 
thefe, with the other charges, for converting wardfhips, and extort- 
ing fees, be prefented to the Lords. And a Committee is appointed 
to reduce them into form, and prefent to the Houfe the frame and- 
model. Sir Edward Coke makes the report from this Committee 
on the 1 5th of April. 

4. On the yth of May, 1624, Sir Edward Coke reports from 

* This Lord Treafurer was Sir Lionel refufing fome demands of money, during the 

Cranfield, who, Mr. Hume fays had been Prince’s rcfidcnce in Spain, the Pa\rourite 
raifed by Buckingham’s interefl, from the vowed revenge, and employed all his credit 
rank of a London merchant, to be Lord **■ among the Commons, to procure an im- 
High' Treafurer of England; and by his peachment of the Treafurer.” Hiftory. of 
adiviiy and addrefs, feemed not unworthy James Id, Ch. 5.— See the note to N® 2, in 
of that preferment. — But, having incurred the tide ” Commons demand judgment,” in 
the difpleafure of his patron, by ferupling or tins chapter. 

VoL. IV. R the 
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the Committee of Grievances, feveral complaints agalnft the* Bi- 
ihop of Norwich. The Houfe refolve to tranfmit them to the 
Lords, at a Conference, but firft ta digeft and prefent them to 
the Houfe in writing; which is done the next day, and allowed. 
—On the 19th of May, Sir Edward Coke makes a report of what 
paffed at the Conference "f-. That he had delivered the charges, 
confifting of fix heads ; and that the Lords had anfwered, “ That 
they would take fuch order therein, as Ihould appertain to juftice, 
** and our fatisfadlion On the 28th of May, Mr. Pym is order- 

■w 

cd to colledt the charge againft the Bifliop, and to prefent it to tlie 
Houfe ; which he does on the 2.9th, on which day the Parliament is 
prorogued. 

5. On the 17th of April, 1626, Mr. Pym reports^ the bufiiiel’a 
concerning Mountague’s books §, with the opinion of the Com- 
mittee, 


• This Bifhop of Norwich was Dr. Samuel 
Ilarfnet, who, in 1628, was elefted Archbifhop 
of York. Sec his life in the Bicgr* Bri- 
cannica. 

. t But fee this more at large in the Lords 
journal of the 19th of May, wi\h the Bilhop’s 
aniwers to the feveral heads of charges 

The charges arc as follow ; 

(j.) That the Bifliop inhibited or dilheartcn- 
cd preachers on the Sabbath-day in the fore- 
noon. 

( 2.) That images were fet up in the church, 
and one of the Holy Ghoil fluttering over 
the front ; and a marble tomb pulled down, 
and images fet up in the room ; and the Bifliop 
blelTed them lhat did it. 

(3.) That he puniftied thofe lhat prayed 
not towards the Eaft. 

(4.) That he puniflied a Minifter for cate- 
chiflng his family, and flnging pfaims. 

(5.) That he ufed extertion many ways. 

(6.) 'l hat he did m t enter inflitutions, to 
the prejudice of patrons, 

. 8 


J The Lords, upon receiving the report of 
the oharge, and hearing the Bilhop’s anlWcrs, 
rcfolved, from the nnihlpHcity of bufinefs in 
which they were then engrigcd, to refer the ex- 
amination of it to the High Comrniflion Court; 
and nothing further appears upon this fabjedt 
in the Lords Journals. 

§ One of thefe bocks had been complained 
of as long ago as the 131:1 of M.iy, 1624, as 
fraught with dangerous opinions of Arminius, 
contrary to the articles eltab!i!ln.d ; and tlic 
Houfe had then ordered the Archbiihop of 
Canterbury to be acquainted with it, and the 
meflage to be delivered to him by feveral 
Members. — In the next Parliament, on the 
7th of July, 1625, Mr. Recorder reports the 
Archbifliop’s anlWer to the meflage; and 
notice is then taken of another book, written 
by ihc fame Mountague, intiiled, “ Appcllo 
Ca^farem.” The Houfe refoive this lull to 
be a c< niempt of the Houfe ; and commit him 
to the Serjeant, to be fonheoming in the next 
Sefllon of Parliament; when it ia determined 

to 
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mittee, That he Hands convided of all the three heads of the charge ;; 
and that, as a public offender againft the peace of the Church, he be 
prefented to the Lords, there to receive punifliment according to his 
demerits. — The Houfe refolve to put off the 'confideration of this 
matter for three days j and that he fhould have notice to be heard 
here, if he will. — On the 29th of April, the charges arc read and 
agreed to j and are ordered to be tranfmitted to the Lords, for their 
Judgment upon them, 

6. On the 25th of March, 1626, a report is made from the’ 
Committee for Evils, Caufes, and Remedies, containing feveral re- 
folutions of the evils under which the nation fuffered, and of the 
caufes of thofe evils j which laft all center in the Duke of Buck- 
ingham. The Houfe fix a day for taking this report into confi- 
deration, and order the Duke, then Lord High Admiral, to have 
notice given him of it*. On the 20th of April, the Houfe re- 
folve’ 


to charge him before the Lords. Mr. Moun* 
tague is accordingly brought to the Bar, and 
kneeling, Mr. Speaker pronounces the judg» 
ment accordingly.—- On the 9th of July, the 
king fends word. That, Mountague being his 
Chaplain, he had taken the caufe into his own 
hands, and wilhed the Houfe to enlarge him. 
—The Houfe return for anfwcr, by Mr. Soli- 
citor, That they had. committed him only for 
his contempt to the Houfe, and that the Ser- 
jeant had already fet him at liberty upon bail, 

* The King, alarmed at this attack upon 
his favourite Mlniller, fends, on the 28th of 
March, for both Houfes to attend him at 
Whitehall, when the Lord Keeper, by his 
Majefty’s dire£lion, makes a fpeech to them 
—which fee in the Parliamentary HiHory, 
Vol. VI. p. 444.— Amongft other very extra- 
ordinary paflages in this fpeech, the following 
gave vci y great offence : ** With regard to 
the Duke of Buckingham, it is his Majefly's 


exprefs and final commandment. That you 
** yield obedience unto thofe direi;Vions, which’ 
** you have formerly received, and ceafe this 
^ Unparliatnentary inquiJitton^^-^'To which the 
King adds for himfelf, Indeed I think it 
more honour for a King to be invaded, and 
** almoft deftroyed, by a foreign enemy, than 
** to be defpifed by his own fubjc6Is, Re- 
** member ! that Parliaments arc altogether 
in my power, for their calling, fitting, and 
^ diflblution; therefore, as I find the fruits 
of them good or evil, they are to continue 
or not to be.*’— On the 30th of March, 
the Lords dcfirc a prefent meeting of a Com- 
mittee of both tioufes, bccaufc fome Lords 
have power to make explanatipn to the Com- 
mons of fome e.\'preffions in his Majefiy’s 
fpeech, and in the Lord Keeper’s. This con- 
ference is held in the Painted Chamber, be- 
tween the Urand Committee of the whole 
Houfe, and the Committee of the whole 
R 2 Houfe 
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foWe to proceed in this -matter from day to day, fettiiig all other 
bufinefs afidc till this be finished j and a Sekdt Committee is ap- 
pointed * to reduce the ftate of the matter into form, and to fearch 
for, and make ufe of and apply, precedents for it. On the zad of 
April, fcveral other charges are reported againft the Duke, and he 
is diredled to have notice of thefe; and a day is fixed for his ap- 
pearing, and making his defence, if he pleafe to make any. To 
which melTage he replies, on the 24th, That he could give no 
anfwer till he had acquainted the Lords with it, and alked their 
leave i and now, having fo done, their Lordfliips had refufed him 
leave. Upon the Duke’s not attending, the Houfe come to fe- 
veral refblutions. That the Duke was the caule of the feveral evils 
therein fpecified.— On the 27th and 28th of April, and ift of May, 
feveral other charges are agreed' to, and annexed; and on the 
.2d of May, it is agreed to tranfmit the charges agreed to, to the 
Lords. 


7. On the 14th of May, 1628, Mr. Pym reports from the Grand 
Committee for Religion, the bufinefs concerning Mr. Main- 
waring for the matter contained in two fermons ; and it is re- 
folved. That this complaint, and thefe crimes, be tranfmitted to the 


Houfe of Lords. It is reported by Sir Dudley 
Digges, the next day; when, notwithllanding 
his Majefty’s explanation, as made by the 
Lord Duke, the Lord Chamberlain, and the 
Lord Conway, and the Lord Duke’s Apo- 
lo^ctical Narration, the Houfe refolvc, That 

an anfwer lhall be fent to his Majefty, that 
our proceedings have been Parliamentary ; 
“ and a remonllrance to his Majefty of our pri- 
** vile|;cs.” This remonftrance was prefented 
on the 5th of April, 1626, and is inferted in 
the Appendix to this volume, N® 5.— Sec Par- 
liamentary Hiftory, Vol. VI. p. 451, et fubf. 

* Mr. Glanvylle, from this Seled Commit- 
tee, acquaints the Houfe, on the 24th of April, 
That they tinder ft and fomc exceptions had 


Ijeen taken, by fome Members of the Houfe 
not named upon the Committee, againft their 
keeping their examination.s private, without 
admitting other Members ; and a debate arefe 
in the Houfe, “ Wheihcr Members, not of a 
Seledt Committee, may come to the Sclcdl 
Committee?” It is refolvcd, ** That at 
the examination of witnefles, any Member 
** of the Houfe may be prefent; but the Seleft 
Committee only arc to fend for the wit* 
** nclfes, and examine them And it is 
ordered, ** That no Member of the Houfe 
** fhall be prefent at the djbaie, (lifpofition, or 
** penning of the bufinefs by the Selcd Com- 
mictee, but only to be prtfent at the exami- 
** nation, and that without imerpofition,” 

Lords; 
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Lords i and a Committee is appointed to draw up the charge. On 
the 27 th of May, the charge is reported, and ordered to be ingrofled 
and prefented to the Lords.— -Mr. Pym is to deliver the charge, and 
to ftrengthen the fame, and feveral affiftants arc appointedy-— On the 
gift of May, the Houfe being informed by a Member that Qoftor 
Mainwaring defired to be heard here, leave is given to him to attend 
on the 2d of June, if he will, to make his defence, and that he 
ihall be then heard *. — On the 4th of June, a Conference ■f' is de- 
lired with the Lords upon this charge. — On the 12th of June, a 
hirther mefTage is fent to the Lords touching this bufinefs J, 

8. On 

* I do not find that Dodbor Mainwaring printed^ And this declaration of the King^s 
ever availed himfelf of this permlflion, or that plcafure> confeiTed by Biftiop Laud^ is con- 
K? was heard before the Houfe of Commons. firmed by the Earl of Montgomery, the Duke 
t See the report of this Conference, and of Buckingham, and the Earls of Suffolk and 
the manner of Mr. Pym’s delivering the Dorfet, who protefted on their honours, ** That 
charge, in the Lords Journal of the 9th of « they had lince heard his Majefly affirm as 
June, 1628; upon which report Do^lor Main- much.**— -Notwithftanding this, the Lords, 

waring is immediately ordered to be taken, on the 1 6th of June, addrefs the King, that he 
and kept in fafe cuftody, by the Serjeant at will order this book to be burnt, and will give 
Arms attending the Lords.— On the loth of direftions for prohibiting the printing of it.— 
June fomc vvitneffes, that had been examined. To which addrefs, on the x8th of June, the 
not proving the charge, and Mr. Pym having King returns for anfwer, “ That he is aveli 
delivered in the names of fome Members of «« plea/ed at the Lords requeft to fupprefs the 
the Houfe of Commons who could give evi- « book, and to forbid its being printed again, 
dcnce, the Lords fend to the Commons for «« and has ordered a proclamation according- 
leave for them to attend ; which is granted. « ly/’— The tenets advanced by Dr. Main- 
X This melTige appears, from the Lords waring, in thefe fermons, which were ** firft 
Journal of the 12th of June, to have been ^ publiihed by the King’s exprefs command,*’ 
font, from its appearing that the book com- fignified by Bifliop Laud, and which the , 
plained of, had been printed b}' the King’s King was afterwards well plcafed to order 
command,” and was to defire the Lords to ♦♦ to be fuppreffed,” were thefe : 
enquire, by what means this command was oh- i. That in matters of fupplies, in cafes of 
tained ; and, when the Lords lhall have found neceflity, the King had right to order all, as 
the party who gave the warrant, the Commons feemed good to him, without confent of his 
demand to have him punifhed with as much people. 

feverity, or more, than Do 61 or Mainwaring 2. That the King might require loans of his 
himfelf. — Upon examining into this matter, people, and avenge it on fuch as fliculf 
on the 12th and 14111 of June, it cap:ic out deny. 

tliat Doctor Laud, Bilhop of Bath and Wells, 3. That the fubjefl hath property of his 
hzd ih'i King*! exprie/s command to the goods in ordinary; but, in exiracrdinaries, 

Bilhop of London, that the fermon (hould be the propeity was in the King* 


it 
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8, On the loth of April, 1628, a Mr. Vivian prefents a petition 
againft Mr. Mohun, afterwards Lord Mohun, complaining of bis 
conduit (it fhould feem, as Deputy Warden of the Stannaries) in 
extending his power beyond its due limits, granting writs of privi- 
lege, &c. — This petition, on the i6th of April, is referred to the 
examination of a Committee j and on the 27th of May Sir John 
Eliot reports the fa£ls.*— On the 28 th Lord Mohun is to have no- 
tice, to be heard to make his anfwer to this charge, if he will— 
and a Committee is appointed to draw up the charge. — On the 30th 
of May, Lord Mohun fends word. That he ehufes to make his 
defence with the Lords, and expeActh the tranlmiflion of the charge 
thither, when he will anfwer with all convenient fpeed. — On the 
14th of June the charge is read, allowed, and ordered to be tn- 
groffed. — On the 20th of June the witneffes are difcharged } and on 
the 26th the Parliament is prorogued.— In the next feflion, on the 
27 th of January, 1628, amotion is made for reviving the order,, 
for tranfmitting the charge againft Lord Mohun to the Lords ■, but 
the confideration of that motion is put off for a day or two j and on 
the 30th a warrant is ordered for witneffes to attend to juftify their 
former teftimony. 


It may not be improper to add to this note. 
That, within a few days after this tranfaflion, 
Biihop Laud was tran/lated to London ; and, 
in 1635, Dodor Maimvaring was made Bilhop 
of St. David’s-— and this, though one of the 
articles of the judgment pronounced againil 
him was, “ That he fhall be for ever difablcd 
“ to have any ecclcfiaftical dignity, or fecular 
** office.” On the i8th of April, 1640, in 
the next Parliament that met after this tranf- 
adlion* the Lords took up this bu ^efs again ; 
and, having read the declaration of the Com- 
mons againil the now Bifhop of Sc. David’s, 
and the fentcnce of the Lords, they refer the 
w'hole to their Committee of Privileges, with 
lea^e to the Biihop to allege any thing before 
the faid Committee, on his part, either by 


pardon, licence, or otherwife. On the 2 1 ft of 
April, they order the records to be brought, 
that the Houfe may determine this caufe.— 
But on the 28th of April, the King fends a mef- 
fage by the Lord Keeper, That his Majefty, 
underftanding there was fome quellion con- 
cerning Doftor Mainwaring, now Bifhop 
of St. David’s, had given command that 
the faid Doflor Mainwaring fhall not come 
and fit in Parliament, nor fend any proxy 
to the Parliament.”— Thereupon, it was 
ordered to be entered fo. — Lords Journal. — I 
do not recollcdl to have fecn this laft very ex- 
traordinary (and illegal) exercife of the King’s 
authority taken notice of in any hiflory — See 
further. Commons Journal, the 23d of Fe- 
bruary, 1640, 


9. On 
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9. ,0n the iiA of November, 1640, Lord Strafford is accufed 
of high treafon, by a meffage fent to the Lords On the 21ft of 
November, articles offered by a Member of the Houfe, againft the 
Earl of Strafford, are referred to the Committee that are to draw 
up the charge againft him.— On the 24th of November, Mr. Pym 
reports the articles “f* j the title, and every particular article of 
the charge, and the conclufion, and the addition to the conclufion, 
are diftindlly read, and feverally pat to the queftion; and every 
particular of them refolved upon vote by 'the Houfe.— They are 
|hen ordered to be ingroffed— and Mr. Pym to carry them to the 
Lords. — On the 25th of November, being ingroffed, they are again 
openly read in the Houfe, and on that day delivered by Mr. Pym to 
the Lords, at a Conference if. 


10. On the 7th of December, 1640, Mr. St. John reports from 
the Committee on Ship Money, feveral refolutions againft thofe 
Judges, that had given their opinions in that matter; and Members 
are ordered to attend them, to afk, how they were folicited or 
threatened, and in what manner, and by whom, to give their judg- 
ment §. — On the 8 th of December, a. Committee is to prepare a 


• It appears. That on the 6th of November, 
when the queftion wns put, upon the motion 
of Mr. Pym, " Whether the Irifti affairs 
ftiould be referred to a Committee of the 
« whole Houfe this was cor.ftdercd as lay- 
ing the fouml'iiion for a charge againft; the 
Earl of Strafford ; and that his fi lends there- 
fore debated long againft it ; but that, upon a 
divifjon, the queftion was carried by 165 to 
152.— Notice of this was immedliUely fent 
down to him, by exprefs, into Yorkfliire; with 
advice rather to continue there at the head«or 
the army, than to come up and abide the teft of 
P.irliament. He determined upon the latter* 
—See Riifaworth’s account of thi'i, and of the 
motives which induced Lord SirafFord to take 
this ftep, Vul. Vill. p. I. 


charge 

f Whilft this report was reading. The out- 
ward room was cleared ; and the keys of the 
outward door and houfe doors were brought 
up to the Clerk’s tabic. 

X See thefc articles, and the proceedings 
upon them, in the Lords Journal of the 25th 
of November, 1640. 

§ In the ift vol. of the State Trials, p. 483 
to ( 95, are to be found all the proceedings 
upon this fubjeift ; from the commencement 
of the trial between tlie King and Mr. Hamp- 
den, to the exhibiting the articles againft the 
Judges, for the opinions they delivered on this 
occafton. On the 2v0th of February, 1640, 
the judgment glvjn againft Mr. Hampden, in 
the Exchequer Cnambir, and ail the 
the icveral Courts, of King’s Bench, 
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charge agabft the Lord Keeper and the other Judges for this of- 
fence. — And, on the 2 2d of December, a meflage is fent to the 
Lords, to defire *, that thefe Judges do, by themfelves and others, 
put in good fecurity to abide the judgment of Parliament j for that 
there are" informations, and feveral proceedings in examination, of 
crimes of a high nature againft them in this Houfe. 

11. On the 1 6th of December, 1640, a Committee is appointed 
to examine how far Archbifhop Laud has been an aftor in the great 
defign of the fubverfion of the laws of the realm, and of the religion ; 
and to prepare and draw up a charge againft him.— On the 1 8th 
of December a meflage is Tent to the Lords, to accufe the Arch- 
biftiop of high treafon, in the name of this Houfe, and of all the 
Commons of England, and to defire that he may be forthwith fe- 
queftered from Parliament, and be committed.— And that within 


Pleas, Exchequer, Star Chamber, and Chan- 
cery, were all brought into the Houfe of 
Lords, and it was ordered. That a Facat be 
made of the faid feveral records; which was 
accordingly done the next day the 27th of Fe- 
bruary, when the Lords refolved, Nemine eon- 
tradicenUt “ That the refolutions of the Judges, 
touching the (liipping-money, and the 
judgment given againft Mr. Hampden in 
the Exchequer, and all the proceedings 
thereupon, are againft the Great Charter, 
** and therefore void in law.**— In Hilary 
Term, the 16th Charles 1 . in the cafe of 
Chambers v. Sir Edward Brumfield, late 
Mayor of London, ‘‘ on an aftion of ircfpafs 
of falfe imprifonment ; The defendant jufti- 
“ fied, by virtue of the King's writ, for not 
paying ‘ money afTcffed towards finding a 
•' ftiip. After argument, it was moved to 
** have judgment, becaufe it had been voted 
and refolved in the Upper , Houfe and the 
Houfe of Commons, nullo coniradicente. 


" That the faid writ, and what was done by 
** colour thereof, was illegal ; therefore the 
•* Court Would no further difpute thereof, but 
gave judgment for the plaintiff.** Croke*s 
3 Reports, p. 601.— Sec in Rymer's Feed. 
Vol. XX. p. 56, the form of this writ for levy- 
ing (hip- money, with a lift of the feveral coun- 
ties, cities, towns, and places to which it was 
dircfled ; the fize and tonnage of the (hips, 
the number of men, and the quantity of 
ainmunidon, wages, and vifiuals, required 
from each.— There is a memorandum, “ Quod 
27 die Feb. 1640, iftud irrotulamentum, et 
omnia ct iingula in eodem con tenia, ct ex- 
prCiTa, vacantur, per judicium Dominorum Spi- 
ritual"* et Temporal® in curia Parliamcnti,** 
Per me, Joh® Browne, Cler. ParP“®.’* 

• See in the Lords Journals of the 2 2d and 
23d of December, the proceedings upon this 
meflage, and the form and nature of the re- 
cogniaances in which the Judges were fcvc- 
verally bound. 


fome 
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fome convenient time the Houfe will refort to their Lordfhips with 
particular articles and accufations againft him*. 

1 2. On the 1 9th of December, 1 640, a mellage is fent to the 
Lords, That the Commons, having certain informations of a high 
nature againft Matt. Wren, Bifliop of Ely, and having likewife infor- 
mation that he endeavours an efcape, defire, that there may be fome 
care taken, that he may give good fecurity for his abiding the judg- 
ment of Parliament.— The Lords, immediately upon receiving the 
meflage, order the Biftiop of Ely to put in fufficient bail for ten 
thoufand pounds for his forthcoming, and abiding the cenfure of 
Parliament ■f'. — On the 5th of July, 1641, the articles againft the 
Biftiop are agreed to, and ordered to be ingroffed ; which are deli- 
vered at a Conference on the 20th of July %. 

13. On the 2ift of December, 1640, refolved. That Jihn 
Lord Finch, Lord Keeper of the Great Seal, fliall be accufed by 
this Houfe, in the name of all the Commons of England, of high 
treafon, and other great mifdemeanors j and a meflage is fent by 
Lord Falkland for this purpofe§, and to defire that he may be 

foi\hwitli 


* See the form of the delivery of this mef- 
fagc, and the proceedings of the Lords (who 
immediately comply with the requeft of the 
Common.s) in the Lords Journal of the i8th 
of December. 

f See, in the Lords Journals of the 19th 
and Z3d of December, the form of taking the 
Bifliop’s recognizance and bail,— See a fimi- 
lar meflage and proceeding, refpeding Pierce, 
Bifliop of Bath and Wells, on the 24th of De- 
cember. 

I When the articles of impeachment are 
delivered againft the Bifliop of Ely, the Com- 
mons, at the fame Conference, communicate 
rcfolutions to which they had ct me, That 
** Matt. Wren, Bifliop of Ely, is unfit and un- 

VoL. IV, 


** worthy to hold or continue any fpiritual pro- 
motion or office in the chur.h o common- 
wealth. And they defire th» L 'rds to join 
** with them, to move his M .jcily, that the 
faid Bilhop of Ely may be removed from 
his perfon and fervice but tiiey dvfirc, 
that thefe fhould be confidvrtd only as ihcir 
opinion, and not as a m^il(^ upon him. 

^ This meftage not catri^d jo to rh*: 
Lords till the next day,, th" 22a f December, 
owing, as L..rd Cl uendon 'Uggeil , o fuc 
debate being purpolely protraet *0, on tlv* 21. 1 
fo Jatc, that the Lords were then rifen. — lo 
the interval the Lord K epet wiUidrew him id f, 
and Toon after wei*t into Hoiland. — On the 
2iil:of December, prcvioully to tuc Houle 
g coming 
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forthwith fequeftered from Parliament, and committed r and thati- 
within fome convenient time, this Houle wilP refort to their Lord- 
fliips with particular accufations and articles againft him. — The 
Lords immediately refolve to fequefter and commit the Lord Keeper ; 
but, he being miffing, they fend a melTage to the Commons, That 
they will commit him when he is found.. 

14. On the 24th of December, 1640, the Committee on Lord 
Strafford’s bulinefs have power given them to examine witnefles 
concerning Sir George Ratcliffe, and to prepare a charge againft 
him, and to prefent it to the Houle. — On the 29th of December^ 
thefe articles of charge are read — the Houle then refolve, (i.) 
That he be accufed of high treafon, in the name of all the Com- 
mons of England; — (2.) That thefe articles lliall be the ground 
of this accufation; — (3.) That a melTage be fent to the Lords to 
accufe him of high treafon, in the name of this Houfe, and of all 
the Commons of England ; and that the Commons will Ipeedily 

coming to the refolution to impeach hlnirho to flatter other men, rendered him the- mod 
was, at his own deflre, admitted into the Houfe liable to be grofsly flattered hirafelf, that 
of Commons, where he fpoke for a long time, can be imagined.— And by this means, the 
— Whitelocke, who was prefent at this feene, great perfons who fleered the public affairs, by 
fays, “Many were exceedingly taken with admiring his parts and extolling his judgment 
“ his eloquence and carriage ; and ic was a as well to his face, as behind his back, wrought 
fad fight to fee a perfon cf his greatnefs, upon him by degrees to be an inflrument in all 
« parts, and favour, to appear in fuch a their defigns. — And he, (thinking that he 
“ pofture, before fuch an aflembly, to plead could not give a clearer teftimony, that his 
« for his life and fortunes.^*— Whitelocke’s knowledge of the law was greater than all other 
Memoirs, p. 38. — The Lord Keeper’s fpeech men’s, than by making that law, which all 
is printed in the Parliamentary Hiflory, VToI. other men believed not to be fo) moulded, 
JX*. p. 126; in which he fays, fpeaking of framed,, and purfued the odious and crying 
fhip-money, I was neither the author nor project of foap, and with his own hand drew 
“ advifer of this meafure ; and will boldly and prepared the writ for Ihip-moncy; both 
«* fliy, that, from the firft to this hour, I never which will be the lafting monuments of his 
•• did advife nor counfel the fetting forth any fame, — In a word, he was an unanfwerabls 
** Ihip writs in my life.”— Lord Clarendon inftance, how necelTary a good education and 
attributes the advifing this illegal meafure to knowledge of men is, to make a wile man, at 
Koy, the Attorney General, “ Noy was a Icafl a man fit for bufinefs.” 
very able and learned man ; he had an affedled of thk ReLelL V ?/• I* Book i. /. 57* 

moiofiiy, which, though it made him unapt 

bring 
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Turing articles againft him*, and, (4.) That thefe articles be in- 
grofled againft to-morrow morning, and be fent to the Lords as 
a charge againft him. — Thefe articles, when ingrofted, are twice 
read on the 31ft of December, and delivered to the Lords at t 
conference •f'. 

15. Notwithftanding the abfence of the Lord Keeper Finch, and 
that he could not be found, the Commons, on the 5th and 1 1 th of 
January, 1640, proceed to draw up the charge and articles againft: 
him ; and on the 1 3th refolve, “ That there may be fuch proceed- 

ings againft the late Lord Keeper, notwithftanding his abfence, as 
** in cafes of the like nature are delired againft other men.” On the 
25th of January, it is moved in the Houfe of Lords, That a procla- 
mation be iffued, whereby the Lord Keeper Finch, being accufed of 
high treafon by the Houfe of Commons, may take notice of it, and 
come in at a certain day to his trial. — This motion is on the 26th 
referred to the Committee for Judicature. — And on the 6th of Fe- 
bruary, the proclamation is ordered to be prepared for his appearance ; 
or elfe that proceeding be againft him for the defiult of his not 


* The Lords take notice, upon the delivery 
of this meflage, on the 29th of December, 
that the Commons did not defire, That Sir 
George RatclilFe ftiould be committed to fafe 
cuftody, they therefore fend a mefiage to the 
Commons, by the Mailer of the Rolls and 
Judge Reeves, to know, whether they doex- 
pe» 5 l that their Lordlhips (houldprefently make 
fafe his perfon. — The Commons immediately 
return an anfvver. That they gave no fuch in- 
Ilrudions to their meffengers, because Sir 
George RateJiffe is already in fafe cuftody in 
the Gatchoufe (he had been committed thither 
by the Commons on the 9th of December) 
and they intended to have acquainted their 
Lordfliips with this, when they had produced 
the articles againft him, which would be (hortly 
-—but that they now refer to their Lordlhips 
what to do in it, and to put this caufe under 


examination fecretlyand fpeedily.— The Lords 
reply. That they will fend for Sir George 
RatcIiiFc, and take order for his fafe cuftody. 
He was accordingly, the fame day, the 29th, 
fent for from the Gatehoufe, and brought as 
a delinquent to the bar : And it was then or- 
dered, That he (hall be committed to the 
Gatchoufe upon this accufation of High 
Treafm’* by the Commons, there to remain 
in furc and fafe cuftody, till further orders. 

t See, in the Lords Journal of the 31ft of 
December, thefe articles, and Mr. Pym’s 
fpeech on delivering them, with the further 
proceedings of the Lords in allowing him 
counfcl, and examining witneftes againft him. 
— On the 30th of January, the Commons ic- 
folve upon further articles, which arc ingrofted, 
and delivered to the Lords at a conference on 
that day. 

s 2 


appearing 
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appearing — Sec this proclamation in the Lords Journal of the 
1 3th of February. 

1 6. On the 6th of March, 1 640, the charge and impeachment 
of nnfdemeanors againft Dr. Cofins, and others, are read. Some 
of the articles are agreed to, one difagreed to. On the 9 th of March, 
the reft are agreed to, and ordered to be ingrofled.— On the nth, 
the ingrofled articles are again read, and ordered to be carried to 
the Lords. — ’On the 16th of March, they are delivered to the 
Lords at a Conference j when the Lords immediately order Dr. 
Cofins, and all the reft of the parties named, to be font for by the 
Gentleman Ufher, and to appear on the i8th, to receive fuch further 
commands as the Houfe fiball pleafe to order. — On the 18 th of 
March, the Lords order, that Dr, Cofins, and the others named in 
the impeachment, being now in cuftody of the Gentleman Uiher, 
do put in bail”}- to-morrow morning, to abide the judgment of Par- 
liament 

17. On the 31ft of May, 1641, Mr. Hyde, from the Committee 


** On the 9th of March> 1640, it is moved 
in the Houfe of Lords, that fome fignification 
be made to the Houfe of Commons, That 
if the Lord Finch comes not in, and appear 
« here according to the procJamation, then 
they may proceed againft him in their accu- 
fation of high treafon;” which the Houfe 
approve of. 

f See, on the 20th and 30th of March, in 
the Lords Journal, the form and nature of the 
fecurity entered into by Dr. Cofins, and the 
others— and, on tlie J4th and 28ih of July, 
1641, the proceedings of the Lords in the 
hearing of this matter. 

t On the 19th of May, 1641, upon a com- 
plaint made to the Commons by the pa- 
rifhioners of the pariih of St. Gregory’s, Lon- 
don, againft Inigo Jones for pulling down 
their church ; a charge is formed, and fent up 


to the Lords.— On the loth of May, 1642, the 
Lords fend word, 7 'hat they have appointed 
Friday next, to hear the cau/e between Inigo 
Jones and the pariftiioner.s— upon which, the 
Commons appoint feveral Members to manage 
the evidence againft Inigo Jones, before the 
Lords, upon the impeachment of the Commons : 
but on the next day, the 11th of May^ the 
Commons refolve, “ That, in this cafe of St. 
“ Gregorie’s, (in rcfpefl it is no impeachment^ 
" but a declaration of the injuries done to the 
" parilhioners, and of their private intereft), 
** no Members do attend the management of 
it in the Houfe of Lords.*’— On the i6ih 
of May the Lords order the pariih church of 
St. Gregory’s to be fpeedily rebuilt, which 
probably put an end to the difpute. — See a full 
account of this tranfadion, in Inigo Jones’s 
Life, in the Biographia Britannica. 


about 
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about the Judges, reports the feveral charges. — And the articles 
of impeachment againll Judge Berkley, for " High Treafon*,” 
were read and agreed to, article by article, and ordered to be in- 
groffcd. — See the fame proceeding, in the cafe of Lord Chief Juftice 
Bramfton, on the 29th of June, and of the Lord Chief Baron Daven- 
port, on the ill: of July -f*. On the 2d and 3d of July, the articles 
are fent to the Lords, with a delirc that the Judges may make an- 
fwer to their feveral impeachments X' 

j 8. On the 30th of July, 1641, a Committee is appointed to 
prepare an impeachment againll the Bilhops, the Makers of the new 
Canons and Oath, upon the votes that have palled both Houles, 
concerning thofe Canons and Oath. — The report is made on the 3d 
of Auguft } and on the 4th the form of the impeachment is agreed 
to j and the articles are carried up by Mr. Serjeant Wylde on that 
day §. 

19. On 


♦ The nature of the treafon of which Judge 
Berkley was impeached, appears from Kulh- 
worth^s Colledion, Vo;. IV, p. 318. to have 
been “ for endeavouring to fubvert the funda- 
‘‘ mental laws and ellabliftied governnu-nt of 
‘‘ the realm of England; and, inftead thereof, 
to introduce an arbitrary and tyrannical go- 
** vernment, againll law ; which he hath declar- 
ed by traitorous and wicked words, opinions, 
« judgments, pradlices, and adlons,’' — In his 
argument in the cafe of fliip-money. Judge 
Berkley had faid, ** I never rct^d nor heard, that 
‘‘ Lex was Rex^ but it is common and moll true, 
“ that Rex is Lex ; for he is Lex loquens^ a living, 
** a fpeaking, and an adling law ; and, bt e luie 
“ the King is Lex loquens, therefore it is faid, 
** Rex cenjetur habere omnia jura in fcrinio 
** pettons fuid* State I’rials, Vol. I. p. 603. 
—In the Lord Say’s cafe, which is reported 
in Croke, Vol. ill. p. 524, the Court would 
not permit Mr, Hoiborne, Lord Say’s counfel, 
to argue againll the judgment given in the 
Exchei^uer Chamber aguinil Mr. Hampden> 


to which Lord Say had not been a party; 
Bramtlon, Jones, and Berkley faying, ‘‘ That 
“ fuch a judgment ought to Itand, until it 
were reverfed in Parliament; and none 
ought to be fufFered to difputc againll it.’* 
f Before the impeachments againll thefe 
Judges are carried to the Lords, the Com- 
mons rcfolve, on the ill of July, That the 
Members, to whofe care they are committed, 
do take care that fome conlideration may be 
had, for reparation and fatisfadlion to be given 
to the parties grieved, and to make all expedi- 
tion with the impeachments, and then to go by 
Bill— and in the Bill 10 let the £ncs certain. 

t On the 5th of AuguH, 1641, the Lords, 
at the dcfire of the Commons, communicated 
at a confcrcr.ee, refolvc, That the “ peccant ** 
judges lhall not be named in the commiffions 
for the circuits ; for, that for them, being 
“ thus impeached, to become judges of men’s 
lives and ellatcs, would be a thing of great 
« offence and dillraflion.” 

§ Thefe articles were not communicated at 

a Con* 
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19. On the 5th of Auguft, 1641, the Houfc refolve to take into 
confideration the articles againft Mr. Jerinyn, Mr. Piercy, and 
others; and to confider what title to give them*. — On the 12th 
of AutruH:, the articles ire taken into confideration ; and the Houfc 


a Conference, but carried up to the Bar of the 
Houi'e of Lords by Mr. Serjeant Wyldc, and 
delivered there. — On the 13th of A uguft, fur- 
ther and more explicit ‘articles of charge are 
carried up ; and on the 27th of Odober, the 
Commons defire. That thefe thirteen Bifliops 
may be excluded from voting in Parliament ; 
and that all the BiHiops may be furpended 
from voting on the Bill then depending, relat- 
ing to the clergy.^The following circum- 
ftances relating to this profccution, and to 
the Bill for excluding the Biihops from the 
Houfe of Lords, are related in Ambrofe Phi- 
lips’s Life of Archbilhop Williams, p. 277— 
280. From this time the Bifliops durft not 
come near the Parliament Houie, either by 
land or water ; the paflages were fo befet 
againft them, and they fo vehemently 
** threatened by the people. Upon this, the 
“ Archbiihop of York, with eleven more of 
his brethren, met the next day at his lodg- 
ings. There he drew up a petition and 
proleftation, lirft to crave protedion, and, 
upon want thereof, a pofitive declaration, 
that whatever was done at the Lords Houfe, 
during their forced and involuntary ab- 
fence, was invalid and of none elFeft. The 
other Biihops, relying upon York’s great 
knowledge in the laws, did, at his requeft, 
“ fet their hands to it. And the Lord Keeper 
“ Finch, when he faw it, did profefs, that it 
was the ftrong-eft and the fulleft of law of 
any that he ever faw in his life. For the 
“ Bilhop had modelled it exadlly by one of 
the fame nature, that he had found in the 
records in the Tower.” 

Upon prefeniing this petition and protefta- 
tion (which is entered in the Journal of the 
30th December, 1641), the Biftiops, who 
figncd Jt, were impeached by the Commons of 


rcfolve 

High Treafon, and thereupon, by the Lords, 
committed to the Towner. — Whilft the 
“ Biihops were thus fccured in the Tower, 
and fcarce any body left to fpeak in their 
behalf, the Bill againft them was brought 
in, and it pafttd currep.ily in the Houfe of 
Lords ; for which they ihemfelves after- 
wards fullered in the lame fort from the 
Commons, as the Biihops did now' from 
them.— The Lords temporal deprived the 
Biftiops of their rights, and the Commons 
then excluded the Lords temporal from 
theirs.— Which confcquencc might have 
been forefeen, had they liftened to the Mar- 
** quis of Dorchcllcr, who, upon the 21ft erf 
** May, alked the Pcej-s, Which of your Lord- 
" fliips can fay, he lhall continue a Member of 
this Houfe, when at one blow fix and twenty 
are cut off?”— On the firft day of the fef* 
lion, which was held on the 1 2th of April, 
1540, The Mitred Abbots of the Religious 
Houfes (who had always had feats in the Houfe 
of Peers, and whofe titles are entered in the 
Lords Journals, as being preicnt, on the 28th 
of June preceding) firft difeontinued to fit there 
—though not formally or by name excluded 
by the Statute that had paiTed the year before, 
in the 31ft Henry VJII. Ch. 13. intituled, 
** An A 6 t for diftblution of Monaileries and 
** Abbies.” Hume obferves, That w'hen 
this A£l paiTed the Houfe of Lords, none 
of thefe Mitred Abbots made any protefta- 
ticn againft it.” 

• See Lord Clarendon’s account of the plot, 
for which Mr, Jermyn and Mr. Piercy were 
accufed.— Hiflory of the Rebellion, Vol, 1 , 
p. 210, et fubf. ; and [the Queen’s account of 
this affair, as told by herfelf to Mad. de Mot- 
teville; Memoires d’ Anne d’ Autriche, Vol. 
I. p. 253 to 258.— This Mr. Jermyn was af- 
terwards 
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refolve to charge them all feverally with “ High Treafon.” — See tlife; 
13th of Augufl, P. M. and the 17th December, 1641. 

20. On the 17th of November, 1660, complaint being made of 
a book, intituled *, “ The Long Parliament revived,” and one 
Drake being named for the author — Drake was called in, and 
acknowledging himfelf to be the penner of the book, he is com- 
mitted to the Serjeant at Arms ;■ and a Committee is appointed to 
examine the book, and to ftate the offenlive paflages to the Hou'e. 
Mr. Serjeant Rainsford reports thefe paflages on the 20th of 
November j on which the Houfe refolve, (i.) That the pamphlet is 
feditious ; and, (2.) That a Committee be appointed to draw up an 
impeachment againfl: William Drake, the author ; and that the fai J 

terwzirds made Lord Jermyn, and, juft before todcclare, “ That that Parliament, bej^un and 
ihe Relloration, was created Earl of St. AI- holden at Wcflminllcr on the 3d of Novem 
ban’s. It appears, from Lord Clarendon, that « her, 1640, was fully di/ToIved and deter- 
he was always in great favour with the Queen ‘‘ mined.” The royal .afient had been given 
Mother, Henrietta Maria, and diredled all her to this Bill by King Charles II, on the ill ot 
councils whifft Ihe was abroad. Sir John June, i66o ;^notwithllanding which, it ap- 
Rcrefby, who was in her Court at Paris, in pears, that, at the time Drake publllhed this 
1659, fays, “ Lord Jermyn, fince St. Alban’s, pamphlet, very confiderablc and legal doubts 
« had the Queen greatly in awe of him ; and were Hill entertained upon this queftion ; in- 
indeed it was obvious, that he had great fomuch that, on the 24th of May, 1661, (fub- 
intereft with her concerns ; but that he was fequent to this impeachment) the Houle of 
married to her, or had children by her, as Lords thought proper to cal! upon the Judge** 
fome have reported, I did not then believe, to deliver their opinion upon it; — and on the 
'' t/joug/j the thing wax certainly 6th of June, they order the Attorney General 

Rerefiys Memoirs, p, 4 . to prepare a third Bill upon this fabjcdl 
* The dodrine contained in this book ap- which he does accordingly. — So that the 
pears (from the extracts in the Commons Jour- Houfe of Lords (by giving orders to the At- 
nal of the 20th of November, 1660, and from torney General, on the 19th of December,, 
the articles, which are entered at length in. 1660, to profccute Drake in the Court of. 
the Lords Journal of the 6th of December) to King’s Bench) afted prudently, in availing 
have been, “ That the Long Parliament was, themfelves of any excufe, however trifling, 

“ by law, mil the legal Parliament.”— It ap- for removing the trial of this fuppofed offence 
pears from Vol. 11 . of this work, p, 280, that from themfelves to a court ot law .— -7 he 
ii:kOugh that Long Parliament had been dif- pamphlet is publlfhed at length in the 23d. 
folved by an Ordinance iflued from the Rump vol. of the Parliamentary llillory, in the Ap- 
Parliament, yet that it was thought neceffary, penJix, p. 187. 
after the Rellcr.i:ion, by an Ad of Parliament, 
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Committee be appointed to draw up articles againfl the faid Wil- 
liam Drake. — Sir Heneage Finch immediately reports the im- 
peachment i and an order is made for continuing William Drake 
in cuftody. — On the 26th of November, the Solicitor General re- 
ports the articles, which are ordered to be ingrolTed * ; and on the 
4th of December are ordered to be carried to the Lords by Lord 
Falkland. 


21. A Committee is appointed, on the i8th of December, 1666, 
for drawing up an impeachment againft the Lord Mordaunt, for 
illegally difpolTeffing Mr. Tayleur of fome apartments in the 
Callle at Windfor, and arbitrarily imprifoning his perfon. On the 
2ift of December, Mr. Prynn reports the articles ■f-. — On the 22d 
they are ingrolTed, and read ; and amended and agreed to 


22. When the Committee is appointed, on the 26th of October, 
1667, to look into precedents relating to the method of proceeding 
on impeachments, it was in confequence of a debate in the Houle, 
Whether the reducing the crimes, which had been alleged againft 


• Sec the articles at length in the Com- 
mons Journal, the 4th of December, 1660. 
They conclude, " All which pradices, for 

** flirring up of fedition, the Commons arc 
ready to prove, not only by the general 
** fcopc of the faid book, but likewife by 
feveral claufcs therein contained, and by 
** fuch other proofs as the caufe, according to 
** the courfe of Par U ment, (hall require-’’ — On 
the Committee who were appointed to frame 
thefe articles, were the Solicitor General Sir 
Heneage Finch (afterwards Lord Chancellor 
Nottingham) Sir Edward Turner (afterwards 
Chief Baron) Mr. Annefly, Mr. Hollis, Ser- 
jeant Glynn, Serjeant Maynard, and Serjeant 
Rainsford. 

+ Thefe articles flate all the circumftances 
t)f the violence offered to Mr, Tayleur by 


the Lord Mordaunt ; and conclude, ** All and 
every which proceedings are contrary to 
the Great Charter, and other laws and lla- 
tutes of this realm, and the lignts and liber- 
** ties of all the Commons and freemen of 
England, and of dangerous confequence and 
example if unredrefTed.”— There is a claufe, 
refer ving the right of the Commons to exhibit 
other articles, or any other impeachment or 
accufations (as the cafe fliall, according to the 
courfe of Parliaments, require) ; and praying, 
That Lord Mordaunt may be called to anfwer 
the faid feveral crimes and mifdcmeanors. 

t See before, p. 1 1 1, the proceedings that 
were had in the next feflion, on Mr. Tayleur’s 
cxJiibiiing another petition and further arti- 
cles upon this fubjed. 
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Lord Clarendon by Mr. Seymour *, into heads, ought not to be 
preceded by an examination of witnelTes -f-. So upon the report from 
the Committee appointed to draw up heads, on the 6th of Novem- 
ber, a motion was made, and queftion put, “ That the heads of the 
“ accufation brought in againft the Earl of Clarendon, be referred 
to a Committee, to take the proofs and report,” but pafTed in the 
negative J.— The heads are all then read §, as reported from the 
Committee, and debated generally on the 6th, 7th, and 8th of 
November i when the Houfe come to a refol ut ion, “ That this 
Houfe have fufficlcnt inducement to impeach the Earl of Cla- 
rendon.” — The heads were then read, one by one ; and the opi- 
nion of the Houfe taken upon eachj|. — After which, on the nth 

of 


• It is faid in Grey’s Debates, VoL I, p. 15, 
that Mr, Seymour, after having charged the 
Lord Chancellor in general, thus exprefled him- 
fclf, “ He makes the earth groan by his build- 
** ing, as we have done under his oppreffion.” 
This expreflion referred to a very large houfe 
which Lord Clarendon had lately built, “ Some 
called it Dunkirk Houfe, intimating that it 
was built by his (hare of the price paid by 
** the French for Dunkirk.'*’—- Burnet’s Hif- 
tory, ift vol. p, 249. Js it not extraordinary, 
that there arc not now remaining the fmaHcil 
traces of tips magnificent palace ? which Bi- 
Ihop Burnet fays, cofl £. 50,000 in building. 
It appears from a Plan of London, (which is 
preferved in the library of the Society of An- 
tiquaries,) that this Houfe flood on the North 
iidc of Piccadilly, exaflly oppofiteSt. James’s- 
llrect ; and occupied a very great fpace, which 
is now filled by Dover-flreet and Albeinarle- 
ftreet, and the buildings up to the Weft fide 
of Bond-flreet. — Thcfc flreets are deferibedin 
Maps of London, publiihed as long ago as in 
the reign of King William ; Lord Clarendon’s 
houfe could therefore have flood but for a 
very few years. 

See this debate in the State Trials, Vol, 
II. p. 554. 

Vol. IV. 


I The divlfion was 194 to 128, againfl re- 
fcri ing the articles to a Committee,— Sir Ed- 
ward Seymour, and Sir Thomas Ofborne af- 
terwards Duke of Leeds, were the tellers for 
the majority. 

§ It appears, from the proceedings in VoL 
11 , of the State Trials, p. 558, that, as the fe 
heads were fcverally read, fomc Member of 
the Houfe of Conamons, in his place, dated to 
the Houfe, ‘‘ That feveral peiHbns had under- 
** taken to make that head good;*’— or, ‘^that 
tlie Member had heard this, from a certain 
** great Lord or, that this was too pub- 
** lie to (land in need of proof or, in one 
inflance, that the Member did not doubt, 
^but it will be made out,” 

II This does not appear' fo clearfy from the 
entries in the Journal, as from th'e proceedings 
in the State Trials, Vol. II. p. 562, et 565.— 
See alfo the debates upon this matter in Vol. I. 
of Grey’s debates, p: 14 to 37.— Proln a;ll 
which it appears. That Mr. Seymour ha vin|^ 
on the 26th of O'dlober, charge^d thb Eirl w 
Clarendon, %fivd 'z;occ, with many great crimes, 
and a debate arifing, what the proceeding 
ought to be, a Committee to fcarCh precedents 
was appointed , in confcquence of this debate. 
—See, particularly, in Vol. II. of the State 

X Tria!.<, 
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of November, upon debate of the. whole matter, the Houfe rclblyft,* 
That an impeachment of treafon, and other high crimes and) 
mifdemeanors, be can icd up to the Bar of the Houfe of Lords,. 
** aguinft the Earl of Clarendon.” 


2:3.. On the 25th of November, 1669, a- petition of Sir Edward: 
Fitz- Harris and -a Mr* Aldcn, with feveral articles of impeachmerit 
againft the Earl of Orrery, of High Trcaibn,” and other high- 
crimes and mifdemeanors, were rciid — The Houfe refolving that 
this charge againd Lord Orrery contains treafonable inattcr-j', he is 
ordered to be fentfor in culbody of the Serjeant. — On the jftof 
December.;}:, he attends^ the articles are. read,, one by one ; and on 
reading each particular article, he delivers in his anfwer thereto — 
and being withdrawn, a c^ueftion is put. That a day be appointed for 
the accufers to produce witneffes to make good the charge — bur 
pafled in the negative; and the Houfe order, that this accufation ihall 
he Iftft to be .profecuted at law.. 

24. On the 15th of January, 1673, articles of treafonable and 


Trials, p. 554, the fpeeches of Sir Thomas 
Littleton, Mr, Serjeant Maynard, and Mr. 
Vaughan, upon the queflion, ‘‘ Whether the 
•* impeachment fliall be firil carried to the 
Lards, or, whether witnelTes to fupport it 
(hall be firft examined V* 

• Neither the petition nor the articles arc 
entered in the Journal *, bat it appears from 
Grey’s Debates^ t^t Lord Orrery was at this 
time Prehdent of M under, and that he and 
the Duke of Ormond were upon ill terms ; and 
that this was the fecret canfe of this proceeds 
ing —Lord Orrery was alfo a Member of the 
Houfe of ' Commons.— The accufation was, 
for raifing money by his own authority, and 
^ threatening. That if the King would not 
come into hia meafurcs, he had 50,000 
fwords to compel him Grey’s Debates, 
Voli i# p. ia Mr. Solicitor General 


Finch’s fpecch, p-«i8 J , his dilKke of impeach- 
ments, He never knew much good done in 
“ Parliaments,, where many impeachments 

were.” 

t It is faid in Grey’s Debate.v Vol. I. p, 
184, but is not entered in the Journal, “ That 
during this debate, no. Member wasfuiFered. 
to go out, without leave afked ; and when ob- 
tained, he was enjoined by the Speaker not to 
communicate any thing that paHcd in the 
Houfe,” See the note in Grey’s Debates, 
VoLI. p. 186, explaining the hillory of this 
huiinefs. 

t It appears from the Journal of the ift of 
December, That he was placed in his feat, 
near the Bar; and being infirm, and unable to 
(land, was permitted to give in his anfwcrs, , 
Biting in the Houfe. 


othe£ 
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other crimes of high mifdemeanors, againft the Earl of Arlington, 
Principal Secretary of State, being opened and prefented to the 
Houfe*, they were delivered in at the Clerk’s table, and read. — • 
Lord Arlington, by letter to the Speaker, defires to be heard •f-; he 
is called in, and feveral queftions being propofed to him from the 
Chair, he is heard ; and, being withdrawn, the Houfe debate this 
matter on the i6thj and on the 17th witnefles are examined. — On 
the 20th it is referred to a Committee to confider of the articles, and 
to report what matter is therein contained, and can be proved, that is 
fit for an impeachment ; and they have power to fend for peribns, 
papers, and records. — On the 17th of February, the Chairman of 
the Committee reports. That the Committee were under difficulties, 
and defirc the diredlion of the Houfe, Whether proofs fiiould be made 
before the Committee, or whether fome one Member undertaking 
to produce perfons to prove what is alleged, Ihall be admitted as 


• It appears from -Grey’s Debates, Vol. H. 
p. 27b, that thefe articles were prefented by 
Sir Gilbert Gerrard. — In p. 275, is the fub- 
Aance of Lord Arlington’s Defence, which he 
delivered in the Houfe of Commons.— See 
alfo in the fame volume, the debates on the 
feveral day s,whil ft this matter was under con- 
fid eration. — It appears from thefe debates, and 
from thofe relating to the Duke of Bucking, 
ham, in the fame book, p. 257, 258, that the 
term “ CahaV^ was (from taking the irutial 
letters of their names) generally ufed, in the 
Houfe of Commons, to diftinguifli tliis fet of 
minifters ; and, as Burnet obferves*, in Vol. L 
p. 308, became from thence a technical word, 
•r— This junto conlifte 4 of Clifford ^^AJhley— 
Buckinghanb>^ Arlington — Lauderdale, — Hume 
obferves, Never was there a more dangerous 
Minlftry in England, nor one more noted 
“ for pernicious counfels.” 

f The Duke of Buckingham having, at hU 
requeft, been admitted into the Houfe of 
Commons, and heard on the 14th of January, 
andX.ord Arlington on the 15th (for the forms 


of which proceeding fee Grey’s Debates, Vol. 
n. p. 248) induced the Lords, on the 15th of 
January, 1673, to refer it to the Committee of 
Privileges to fearch the Journal, what hath 
been formerly the praflicc in fuch cafes On 
the 20th of January, the Committee report. 
That their Lordihips have fcarched, and 
" perufed feveral precedents, and thereupon 
conceive, that it may deeply intrench into 
“ the privileges of this Houle, for any Lord 
of this Houfe loanfwer an accufation in the 
** Houfe of Commons, either in perfon, or by 
fending his anfwer in writing, or by Kia 
counfel there,” — Upon ferious confidcration 
had thereof, and peiufal of the faid precedents, 
it is ordered, That for the future no Lord 
" lliall cither go down to the Houfe of Com- 
naons, or fend his anfwer in writing, or ap- 
‘‘ pear by counfel, to anfwer any accufation 
there, upon the penalty of being committed 
to the Black Kod, or to the Tower, during 
‘‘ the pleafure of thii Houfe.”' And it is or« 
dered, That this order be added to the Roll of 
the Standing Orders, 
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proof — The Houfe rcfolve, That it be re-committed to the Com* 
mittee to proceed upon the articles, head by head j and to report 
particularly to the Houfe, what proofs or inducements lhall be offered; 
to the Committee, fit for an impeachment,, upon every head of the 
:&id articles*. 

25. On the 26th of April, 1675, a charge or impeachment 
againft Thomas Earl of Danby, Lord High Treafurer of England, 
containing feveral offences, crimes, and mifdemeanors of a very 
high nature, being prefented and opened to Houfe, and after- 
wards brought in, and delivered at, the Clerk’s table — they arc 
read -f** — ^I’he Houfe then refolve to proceed, head by head, and 
to hear fuch proofs, inllances, and circumftances, relating to each- 
article, as are necelTary to an impeachment.- — On; the 27th and: 
30th of April, and 3d of MayJ, the Houfe hear evidence, and 
examine witneffesj and, upon the queflion feverally put on each 
article, ** Whether any fit matter doth appear, in tlie examination. 
** of this article, to impeach the Lord Treafurer?'' they were all 
pafied in the negative. 


26. On the ift of November, 1678, after a long examination* 
into the matter of the Popifh Plot, the Houfe refolve that they 


* Nothing farther appears to have been 
done in this accafation*. 

+ It appears from Grey’s D.ebates, Vol. HI. 
p. 4l^ that articles were opened and 
prefented by Sir Samuel Barnardifton.— The 
charges againft Lord Danby were, ( i .)The vio* 
ladng the method of the Exchequer ; (z.) For 
cauiing a perfon to be illegally arrefted and de- 
tained, with an intent to procure a great heirefs 
to be married to his own fecond fon, ( 3,) With 
receiving feveral taige Aims of money, which 
were waftefully fpent, though the King’s debts 
remained unpaid, the ftores unfurnilhcd, and 
Ihe navy unrepaired. (4.) With'ftopping the 

A 


legal payments due in the Exchequer, (5.) 
The ailuming to himfelf the management of 
the Irifli affairs, though his own office of 
Treafurer was full of great and neceffary em- 
ploy irujnt. (6.) By procuring great gifts and 
grants from the Crown. (7,) Uttering thisv 
arbitrary expreflion in contempt of the law. 
That a new proclamation is better than an 
** old a£b.”— There is much debate about the. 
mode of proceeding, •* Whether to examine 
“ into the proofs, or to be fatisiicd with the 
" undertaking of Members to prove them ?” 

t Sec whiu paffed upon thefe examinations 
in Grey’s Debates, VoK IJL p. 50, to p. 96. 

will 
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will proceed by way of impeachment againft the Lord Arundel of 
Wardourj and appoint a Committee to prepare and draw up 
articles of iu^peachment.— On the 5th of December, the Houfe 
refolve to impeach the faid Lord Arundel, Earl of Powys, Lord 
Bellafyfe, Vifeount Stafford, and Lord Petre, of treafon, and other 
high crimes and mifdemeanors MelTages are fent immediately 

to 

• It appears from Grey’s Debate, Vol. Vr. and the government ; and that, -in Parlia- 
p. 320, that the Grand Jury had already found ** ment, would be declared treafon.— There- 
Bills of indiftment of high treaibn againft thefe fore it is better that way, tha» in the ordi- 

ftve Lords. — Thefe Bills of indiftment were ** nary way of juftice.— I'his epneerns all the 
brought into the ftoufe of Lords on the 29th nation, and fo is more proper for an im— 
of April, 1679, by a Writ of Certiorari, ilTucd peachment.” 

by order of the Lords,— In the debate. Whether Sir Edward Seymour, the Speaker, fays,— 
to leave the proceedings againft thele Lords to The firft ftep you make in this matter is, to 
trial by the common law, or, to proceed by im- determine your refolution to impeach— The 
pcachment? Mr. Solicitor General Winning- next is, the perfon whom you will impeach. 
** ton fays. If you go not by way of impeach* —Then you are adlually to go to the Lords 

ment, the King and the people will lofe their ** Bar, and accufe the perfon s, and acquaint 
‘‘ right, by the 25th of Edward III. : That « the Lords, that you willtake time to make 
ftatute having great regard to the fafety of ** your charge out; and, if the peribns ac- 
men, does declare what lhall be treafon for ^ cufed be at large, to defire that they may 

the future ; which is only a declaration of the be in cuftody— But tltefe Lords being in 

^ common law, what was treafon before that ** cuftody already, that is out ofdoors.— But 
** ftatute.— It docs not alter the common lawi you fend not to other courts to ftop pro* 
but enumerates many particular cafes, and ceedings— all courts do ftop of couefe.— « 
** leaves th e declaration of more ircafons, than « The Lords cannot proceed originally to 
are particularly exprefled in that ftatute, to ** trials unlefs the withouudoors matter be 
Parliiimcnt. — Whether trial or impeach* certified to them from the court where tha- 
ment be the elder brother I cannot tell ; but, « indi€lment was found.— But if an impeach* 

I believe, trial of a Peer in Parliament is meat be brought up from hence, all pro- 

more ancient than by indiftment.” ' ceedings below ceafe,”— Grey’s Debates, 

Serjeant Maynard fays, « If this had been Vol. VI. p. 323, ct fubf.— The claufe in the 
** only to murther the King, then the profe- Statute of l^reafons, the 25th Edward III: 

** cution might have gone on in the ordinary ch, 2. to which the Solicitor General and Mr. 

** courfe of juftice; but this plot is to deftroy Serjeant Maynard refer, is exprefled in thefe 
‘‘ religion and the government— I do not terms: And becaufe that many other likor 
know but thefe things, if queftioned in Par- «« cafes of treafon may happen, in time td 
« liament, may be declared treafon.— There ” coi!i»e, which a man cannot tlfink or declare' 
** may be fuch exorbitant crimes, fit for Patw « at this prefentitimC ; it is accorded, litap if 
liament to confider, that no ordinary Judge' “ any" other cafSr, fuppofed treafon, whiehds 
nor Jury can take notice of; but Parlia*^ “ not above fpectfied; doth happen before any 
^ ment may. — It clearly appears, that there " juftice^, the juftkts Jhtdl without any^ 

•* was a defign to overtlirow law, religion, « going to judgment of the treafon, till the 

cauft 
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to impeach thefe Lords, feverally, at the Bar of the Houfe of Lords 5 
and that the Commons will, within convenient time, exhibit articles 
of charge t the Committee formerly appointed to prepare the articles 
againft the Lord Arundel, are then ordered to prepare and draw up 
articles againft the other Lords. — This Committee are empowered 
to fend for perfons, papers, and records. 


27. On the 19th of December, 1678, the Committee appointed 
to draw up the articles of impeachment againft the Lord Dan by, 
are empowered to fend for perfons, papers, and records, and to re- 
ceive any further information or evidence. — On the 21ft of Decem- 
ber, the articles are reported * } and being read, a queftion is put 
upon each’ article ; they are then ordered to be ingrofled, with a 
faving liberty to exhibit other articles, and that he may be fequef- 


cau/c he Jhenijed and declared before the King 
** and his ParlUment, whether it ought to be 
judged treafon or other felony/’ There 
have been different opinions as to the true 
conftrudion of this claufe, with regard to the 
mode of applying to, and obtaining the opi- 
nion of the King and the Parliament, upon 
any cafe that (hall occur ; and the operation, 
which fuch opinion, when obtained, (hoiild 
have upon fuch particular cafe. See Coke’s 
3 Inft. p. 2 1 , Title « Petit TreaCbn.” Sir M. 
Hale fays, « In my opinion, if new cafes hap- 
*f pen in the future> that have not an exprefs 
xefolution in point, nor are exprefsly within 
** the words of 25 Edward III, though they 
may feem to have a parity of reafon, i.t is 
<5 the fafcll way, and moll agreeable to the 
wifdom of that great Statute, to conjult 
•** the ParUameot^ and have their declara(io»,^* 
And again, “ The authoritative dedhon of 
;thefc eajus om^Jp is referved to the King and 
his Parliament, and the moH regular and 
« ordinary way is to do it hy a Bill declarft^ 
« ti*uelj,' — Hale’s Pleas of the Crown, Vol, L 
p. 132 and 259, ch. 14th and 24th.^$ee alfo 
I^ord Chief Jttllice Bridgeman’s fpeech in dia 


Houfe of Lords, on the 14th of July, 1663, 
on this queftion, Whether, on acculation for 
“ a crime that is not treafon in prafenti, if 
« fuch a Parliamcntarydeclaration Ihould pafs, 
« It would relate to the time paft.” State 
Trials, Vol. II. p. 553, where (I fuppofe by 
roiftake) it is faid the opinion of the Judges 
was delivered by the Lord Chief Juftice For- 
ft,er: The Journal of the Lords of the 13th 
and 14th of July, 1663, exprefsly mention the 
Lord Chief Juftice Bridgcman, of the Com- 
mon Pleas. 

• See in Grey’s Debates, Vol. VI. p. 566, 
the debate upon this report, particularly whe- 
ther there had rot been an irregulirity in not 
aftigning any time or place for the Committee 
to mect.»^They had met, nine of them out 
of iwenty-iwo, at Mr. Williams’s chambers in 
Gray’s Inn-— And upon this, a motion was 
made, •' That the articles be re-committed,” 
but paired in the negative, 179 to 135. — See 
Sir Harbottle Grimftone’s fpeech, p. 379, as 
tp what is treafon at the common law, declar- 
able by Parliament, though not one of the 
cafes recited in the ftatutc 25.th Ed. Ill, 


tered 
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tcred from Parliament, and; committed to fafe cuftody. — On the 
23d, the laving claufe is read, and ingrollcd, and the articles are de- 
livered on that day at the Bar of the Lords, by Sir Henry Capell, 
together with the meflage of impeachment. 


28. On the 20th of November, i68o. Sir Gilbert Gcrrard ac- 
quaints the Houfe, that he had articles of impeachment of high 
crimes and mifdemeanors and offences, againfl: Edward Seymour, 
Efquire, a Member of this Houfe, which he delivered in at the 
Clerk’s table, and- they were read * j Mr. Seymour is ordered to 
have a copy of the articles, and to deliver in his anfwer by the 25th 
of November -f.— Qn the 25th, the articles are read, one by one, 
and Mr. Seymour makes his anfwer to each particular article in his 
place, and then withdraws. — The articles are debated feparately on 
the 25th and 26th of November, and the Houfe refolve J, That 
there is matter fufficient in each article to Inpeach Mr. Seymour. 
— A Committee is accordingly appointed to prepare the impeach- 
ment, who have power to fend for perfons, papers, and records ||.—- 
On the 17th of December, Sir W. Pultney reports from this Com- 


•' Thefe article? againft Mr. Seymour, re- 
lated to his condufl as Treaiurer of the Navy, 
and for receiving a fum of money annually of 
3000, whilft he was Speaker, over and 
above his falary as Treafurer of the Navy. 

t See the debate upon. Whether Mr. Sey- 
mour Ihould be admitted to give in any anfwer, 
in writing, to the Bouie of Commons.^Grcy’B 
Debates, Vol. VIII. p. 41. 

} Before any queltion is put upon the firft 
article, a motion is made, That the coniidera- 
tion of ihefe articles of impeachment be referred 
to a Committee, but paffed in the negative. 
-«See in Grey's Debates, Vol. VIII. p. 8S, 
what paHed upon this quellion, particularly 
Mr. Finches fpeech, who fays, “ There is a 
« confiderable diftcrcncc between impcach- 
ments of treafon and mifdemeanor; prcce. 


« dents are exprefs in the cafe, as that of Sit 

W. Penn’.s ; and you will hardly find one 
** precedent of mifdemeanor that has gone in 
** a contrary way, but has been examined at a 

Committee.'*' See Silas Titus's fpeech, 
p. 94,. againft referring the articles to a Com«- 
mittec. 

II . A Committee is alfo appointed to conii- 
der of precedents concerning the cc^raraitting 
a Member to cuftody, when impeached in Par- 
liament.— On the 17th of December, this 
Committee make their report.— The report is 
not entered in the Journal, but is in Grey's 
Debates,. Vol. VlIJ. p. 175 ; with the debate 
upon thofe precedcnts.«-i*It appears from 
p. 1 8 1, that fcvcral Members immediately of^ 
fered to become fecurity for Mr. Seymour’s 
forthcoming, to anfwer to the impeachment. 


mittee,, 
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mittec, That they had put the articles into the form of an impeach- 
ment j they were then twice read, and ordered to be ingrofled. And 
then Mr. Seymour is ordered to be taken into the cuftody of the 
Serjeant, for fecuring his forthcoming to anfwer to the impeach- 
ment. And the Serjeant is impowered to take fecurity for his 
forthcoming. 

29. On the 3d of January, 1680, the articles of impeachment 
againft Sir W. Scroggs, Chief Juftice of the Court of King’s 
Bench, are reported They are debated on the 5th of January, 
.and a queftion is put upon each article, Whether Sir W. Scroggs 
be •impeached upon the faid article ? They are then ordered to be 
ingrolled. — On the 7th of January, the ingrolTed articles are read, 
and carried up to the Lords by the Lord Cayendifli. — The Com- 
mons in thefe articles impeach Sir W. Scroggs of “ High Treafon ” 
againft the King, his crown and dignity, and other high crimes and 
mifdemeanors -f-. 

* In the protcllation, faving to the Com- thould be made by Bill, (that is, by Aft of 
mons the liberty of exhibiting, at any time Parliament) or by the Lords, on the accufa- 
hereaftcr, any other accufation or impeach- -tion pf the Houfe of Commons ?•— Serjeant 
ment againft Sir W. Scroggs— the Commons Maynard and Mr. Powle take a confidcrable 
pray, “ That the faid Sir W. Scroggs may be part in this debate, (as appears from Grey’s 
put to anfwer to all and every the premifes. Debates Vol. Vlll. p. 238 — 249.) Serjeant 
and may be committed to fafe cuftody ; and Maynard fays, What treafon is, no man can 
that fuch proceedings,' examinations, trials, ” define nor deferibe. — The ftatuteof 25 Kdw. 
and judgments, may be upon him had and * ** III. docs not do it; but treafons are enu- 
afed, as is agreeable to law and juftice, and ** merated.— If another offence be committed^ 
the courfe of Parliaments.” ** the Parliament lhall judge, whether it de- 

f Sec in the State Trials, Vol. VII. p. ferves the punifttment of treafon.— What - 
488, a debate, ooithe 5th of January, on the “ ever offence deferves the punifliment of a 
conftruftion of the claufc in 25 Ed, III. traitor, the Parliament may impeach, and 
winch referve^ to Parliament the power of ‘‘ the Lords judge accordingly,— Here is a 
declaring, whether any other cafe, not recited ^Vdeftgii and intention to deftroy the nation 
in that aft, but Aippofed to be treafon, be and our religion; and people combine to 
ireafon or felony— particularly the fpeeches “ form companies a rtd raife arms, and intend 
of. Mr. Daniel Finch, afterwards Earl of to deftroy the Lords and Commons : thini: 
Nottingham, and Sir Francis Winnington, who you, that this cannot be adjudged treafon ? 
differ .in opinioii> Whether this declaration This cafe wc now debate^ is no cafe enumc- 

rated 
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rated in the flatute 25 £dw. IIL but take 
** away that power of declaring treaibn in 
Parliament^ and you may all have your 
«• throati cut,*’ Mr. Powlc fays, It is re- 
folved on all hands, thAt the declaratory 
** power of treafon remains in Parliament. 
^ In the It Richard II. four or five Judges 
were impeached for figning an extrajudicial 
** opinion againll the Parliament.” (Sec 
this proceeding in p. 53 of this Vol.) I take 

all tbofe precedents to be legal precedents# 


« and not to be excepted againft.-^! never 
heard, but that the fubverting the funda- 
mental laws was prodttorit in an impeach- 
^ ment.”— Neither Mr. Finch, nor Sir 
Francis Winnington, nor Serjeant Maynard, 
nor Mr. Powle, nor any other Member in that 
debate, raife a doubt. Whether, if the crime 
Sir W. Scroggs had committed, amounted to 
high treafon, he was not a proper objefl, 
though a Commoner, of an impeachment 
before the Lords. 


VoL. IV. 
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III. Form of delivering the Charge* 


I. the ift of March, 1620, upon debate and confidera- 

V-/ tion, touching the form of proceeding againft Sir Giles 
Mompeflbn, whofe mifconduft in feveral inftances had appeared 
in evidence at the Committee of Grievances, it was refolved to go 
to the Lords, to propofe to them, ** That, fearching into grievances, 
the Commons had found one of fuch a nature, and fo high a 
ftrain, both aginft the King and ICingdom, as never the like.”— 
Sir Edward Coke to be the meffcnger, and to defire a Conference 
u|)on this fubje^l.— On the 3d of March, Sir Edw'ard Coke reports. 
That he had been at the Lords, and demanded the Conference*; 
and had told the Lords, that the Commons had taken this courfe, 
(i.) Becaufe it was warranted by precedent. (2.) Bccaufe they had 
a greater power to punilh him. (3.) That they had a great intereft 
in refpeft of their noble families and pofterities.— The Lords agree 
to the Conference. 

2. On the 17th of March, 1620, relblved, after debate, and 
ieveral propofitions made. That the complaints againfi: Lord Chan- 
cellor Bacon, which had appeared upon eicamination before the 
Grand Committee for Courts of Juftice, Ihould be fct down in 
writing, and prefented to the Lords at a Conference.— This Con- 

^ It appears, from the Lords Joitmal of the proofs of the grievances of which they com- 
i3thof March, 1620, that at this Conference plained, which the Commons delivered at 
the Lords demanded of the Commons the another Conference, on the i5t]iofJ4mb« 


ference 
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ference is held on the 19th of March*.— On the 2ift of March 
further heads of charge are fent 

3. The charges againft the Earl of MidcQeiesr, Lord High Trea- 
furer, are delivered at a Conference on the i6th of April, 1624, and 
are opened at large, with reference to the proofs, by Sir Edward 
Coke and Sir Edwyn Sandys ;:{l. 

4. On the 29th of April, 1626, Mr. Pym reports, &at the Com- 
mittee thought the fitted way to tranfinit dbie charges againd Mr. 
Mountague to the Lords, was by way rf Conference.— But Sir Na- 
thaniel Rich moves to have it done by Mr. f^nn, not at a Confe- 
rence, but by meflage § to be delivered at the Bar in the Lords 
Houfe, where it may be more public. — And it was fo ordered, to 
be jdelivered by Mr. Pym by way of meflage, as foon as 'he can be 
ready ; and the exceptions to the books to be left there in writing. 

On the 14th of June, the articles are ordered to be ingroifed. 

5. On the 2d of May, 1626, it is refolved to tranfmit to the 
Lords the charges againft the Duke of Buckingham. — On the 3d, 
eight Managers are appointed, with two Afliftants to each of them, 
who are to agree upon the parts, and divide the bufinefs between 

* See in the Lords Journal of the 20th of { Sir Nathaniel Rich, adds, That this 

March, the Lord Treafurcr Mandeville’s re*- was the ancient way, and fo done in the 

port of this conference, " 12th Jac. by Sir Edward Hobby, agalnE the 

t Which fee in the Lords journal of the « Bifhop of muft be a mif- 

2 2d of March. take of Sir N. Rich’s, or of the Journal, as 

J After Eating all the charges. Sir Edwyn there was at that time no proceedingagainE the 
Sandys concludes, “ Thele complaints, my Biihop of Durham.— -But it means the BiEiop 
** Lords, are of a high Lord, the Lord Trea- Qt L ulcoIti : as tlicrc was, on the of May^ 
furer : but your LordEiips arc higher than 1614, in the lath of Jac. IE, a sieEage fent 
** he ; the King higher ; and God higher than to the Lords by Sir Edward Hobby, complain- 
all ; whofe juEice your LordEiips execute ; ing of a fpeech of that ?relate.«Sec this 
“ which juEice the Commons humbly and in- cafe at length, in the lE Vol» of this Work, 
Eantly demand of your LordEiips, againE p. 195, 

“ thefe oppreflions.”^— See the Lords Journal 
the i6ch of April, 1624. 

u 2 
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them. — On the 6tb of May, thefe feveral parts are arranged : And 
on the 8th, a melTage is fent to the Lords, to defire a Conference 
touching the impeachment and accufation. of a great Peer. — The 
Lords decline a Conference, but appoint a meeting between a 
Committee of both Houfes in the Painted Chamber ♦. — It is then 
determined, that at this meeting the articles fhall be read, according 
to the diredion of the charges, by one of the Afliftants, and that 
then each Manager lhall amplify and aggravate his part, and fliall 
leave the proofs with the Lords.— -On a motion made, That the 
Lords fliall be moved to fequefter the Duke, this debate is adjourned 
till the next day, when, on the 9th of May, the Houfe refolve, upon 
a divifion of 225 to 106, to move the Lords, That the Duke of 
Buckingham may be committed tp prifon •[•. 

6. On the iith of November, 1640, refolved. That a meflage 
be fent from this Houfe to the Lords, to accufe Thomas Lord 
Wentworth, Earl of Strafford, Lord Lieutenant of Ireland, of high 
treafon, and to defire that he may be fequeftered from Parliament, 
and be committed ; and that within fonie convenient time this 
Houfe will refort to their Lordfhips with particular apeufations and 
articles againft him J.— Thefe articles, when prepared and ingroffed, 

are 

• Sec, in the Lords Journals of the 13th propofed in the Houfe of Commons, on the 
and 15th of May, the report of the’ Con fe- 8th, it was fuggellcd. That the motion for 
Tcnce at length, as opened by the feveral Ma- commitment had better not be grounded on 
nagers, with the article.s of impeachment; at thefe articles, but upon the petition of Lord 
the end of which is a fchedulc of all the grants Digby, which had been prefented to the Houfe 
and gifts from the Crown to the Duke of of Commons upon the ift of May, and to 
Buckingham, for himfelf or 10 his immediate which articles were annexed, containing high 
ufe. See alfo the Parliamentary Hiflory, treafon.— The Lords anfwer to the mcflTage 
Vol. VII. p. 44. The report of this Confe- for commitment is. That they will in due time 
rence in the 3d Vol. of the Lords Journals, take it into confidcration, and return an an- 
from p. 595 to p. 6zyg is extreaiely curious fwer by mciTengers of their own. 
and worth reading. J Sec, in the Lords Journal of this day, the 

f . See the f 1 n of this meflage, by Sir proceedings of the Lords upon this meflage. 
Nathaniel Ricn, m the Lords Journal of the — They prcfently commit Lord Strafford to 
luh of May.— When this mcafure was firil the cullody of the Gentleman Ulher, and fe- 

quefftr 
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are delivered to the Lords by Mr. Pym, at a Conference on the 25th 
of November 


7. A fimilar meflage is fent to the Lords, on the 18th of De- 
cember, 1.64a, refpedting Archbifliop Laud. — He is immediately fe- 
qucftered from Parliament, and committed to the Gentleman Uiheri 
it is not faid, that he received this judgment, as the Lord Strafford 
did, upon his knees j but only that he was called to the Bar as a 
delinquent. — When the articles againft'him are delivered at a Con- 
ference, on the 26th of February, 1 640, the Archbifliop is imme- 
diately committed. to the Tower -f-* 


8. On the 12th of February, 1640, refolved. That Sir Robert 
Berkley, Knight, one of the Judges of the King’s Bench, fliall be 
accufed J, in the name' of all the Commons of England, of “ High 

“ Treafon,” 


queflcr him front Parliament ^ and this deter- 
mination of the Lords is pronounced againft 
him, kneeling at the Bar. — The Lords then 
fend a mefTage to the Commons, by the two 
Chief Juftices, to acquaint them with what 
they have done. 

♦ Mr. Pym, before he went up to the 
Lords, on the 25th of November, made a (hort 
declaration of what he intended to fay, upon 
the delivery of the articles. On his return, it 
is refolved, That Mr. Pym have the thanks 
“ of the Houfe, for his well delivering of the 

charge againft the Earl of Strafford.” See 
the proceedings againft Sir G. Ratclifte, on 
the 29th and 31ft of December, 1640. — He is 
accufed by meflage, and the articles are delU 
vered at a Conference. 

t Archbifliop Laud continued a prifoner in 
the Tower, till he was brought to his trial in 
March, 1643-4. After the trial was over, 
no judgment was pronounced, but he was con- 
demned by an Ordinance, which paflfed the 
.Lords, on the 4th of January, 1644-5. It is 
faid, -that only fix Lords were prefent at tlic 


palflhg of this Ordinance.— See Bibg. Brit, 
title. Laud I and the Lords Journals of the 41)1 
of January, where the Ordinance is printed at 
length ; and ‘introdudlory to it^ is what was 
urged- at the Conference, on the part of the 
Commons, to fliew, (i.) That what the Arch- 
bifliop had done was high treafon againft the 
realm ; and (2.) That though no inferior 
judge could judge of this, it was referved, by 
the 25 th Edward III. for the declaration of 
Parliament.— He was executed on the loth of 
January, 1644-5, after a confinement of four 
years.— Welwood, after deferibing his faults 
and infirmities, adds, He was however cer- 
tainly, in fpite of malice, a man of an ele- 
“ vated capacity and vail- deflgns ; a great 
encourager of learning aixl learned men ; 

“ and fpared no pains nor coll to enrich Eng- 
« land with fuch a noble colleilion of books 
and manuferipts in mod languages, as look- - 
« ed rather like the bounty of a king than of ^ 
“ a fubjedl,” Memoirs, p, 5a. 

:|; This was an impeachment of a Commonec 

before the Lords- “ for a capital offence, 

Noo 
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** Treafon,” and other great mifdemeanors j— .-and that a meflage be 
forthwith fent to the Lords for that purpr-ie, and that he may be 
forthwith committed ; ami tljat the Uoufe v.ill, within fome conve- 
nient time, refort to their Lordihips with particular accufations and 
articles againft him. — The Lords anfwer, 1 hat they had committed 
him to fafe cuftody 

9 . On 


fio doubt Teems to have been entertained, at 
that time, of the legality of this proceeding, 
cither by the Lords, or Commons, or by Mr. 
Selden, Mr. Whitelocke, or Mr. Maynard, 
who were all at that time Members of the 
Houfe of Commons. — Mr. Hyde, afterwards 
Earl of Clarendon, makes the report of the 
Hate and nature of the charge agatnft Judge 
Berkley ; and, upon this report, the Houfe of 
Commons immediately refolve upon the im- 
peachment.*—- And when Lord Clarendon, in 
the Hiflory of the Rebellion, Vol. 11 . p. 290, 
mentions this event, he never fuggelis a hint, 
that the CommonS| in impeaching a Com- 
moner for a capital offence, were doing, what 
by law they had no right to do.— Judge 
Berkley himfelf (who was a good lawyer) 
when he is called upon by the Lords, on the 
i2ch of February, and has leave to fpeak, 
touching the accufation of treafon that had 
been charged againft him by the Houfe of 
Commons, fubmits himfelf to the plcafure of 
the Houfe.— Whitelocke fays, That Max- 
well, the Ufher of the Black Rod, came to 
the King’s Bench, when the Judges were 
fitting, took JuUgc Berkley from off the 
Bench, and carried him away to prifon; 
which (Iruck a great terror in the relVof his 
brethren then fitting in Weftminfter Hall, 
‘‘ and in all his profeffion.” — He adds, that 
this Judge was a very learned man in our 
“ Ltws, and a good orator and judge ; mode- 
rate in his ways, except his defires of the 
** court favour.’* Whitclocke’s Memoirs, p. 
39.— See what is faid before upon the fubjeft 
of the CommoriS impcaching a Commoner for 
a capital offence, in p. 54 and 75, 76, of this 
^volume. 


* The articles of charge againft the fix 
Judges, one of which, againft Sir Robert 
Berkley, was for High Treafon, were deliver- 
ed to the Lords at a Conference, on the 6th of 
July, 1641.— See in the Lords Journal the 
fpcech of Mr. Hollis upon this cccafion.— The 
Judges were. Sir John Bramfton, Lord Chief 
Juftice of the King’s Bench— Sir Robert 
Berkley, one of the Juftices of that Court 
—Sir Francis Crawley, one of the Judges of 
the Common Pleas— Sir Humphrey Daven- 
port, Lord Chief Baron of the Exchequer- 
Sir Richard Wefton, and Sir Thomas Trevor, 
Barons of that Court.— Mr. Waller’s fpeech, 
w'ho was one of the Managers of this Confe- 
rence, is printed at the end of his Poems*— in 
which, fpeaking of the opinion given by Judge 
Crawley, •* That the votes and refolutions of 
Parliament againft Ship-money were void ; 
and that it is not in the power of a Parlia- 
" ment to abolilh that judgment.” Mr. Wal- 
ler concludes, To him, my Lords, who has 
^ thus played with the power of Parliament, 
<< we may well apply what was once faid to 
the Goat browfing upon the Vine, 

Rod^ caper, vitein } tamen hinc, cum flabis ad aras, 
la tua, quod fwidi, cormia, poilit, erit— 

Mr. Hyde’s conclufion is, My Lords, if 
the excellent envied confticutlon of this king- 
dom hath been of late diftempered, your Lord- 
ihips fee the caufes ; if the fweet harmony 
between the King’s prote^Bon and the fub- 
jedl’s obedience hath unluckily fuffered inter- 
ruption; if the royal juftice and honour of the 
beft of Kings hath been miftaken by his peo- 
ple ; if the duty aiid affedion of the moll faith- 
ful and loyal nation hath been fulpedled by 
their gracious fovereign ; if, by ihefe mifre- 

prefentation# 



Forfn of delivering the Charge* 

9. On the 4th of Auguft, 1641, the impeachment of feveral 
Bifhops having been agreed to, Mr. Serjeant Wylde is ordered to 
carry it up ; which he does, and delivers it at the Bar of the Houfe 
of Lords.— On the 8th of Auguft, the Commons agree to fend a 
meflage, to defire. That the Bifhops which have been impeached by 
this Houfe, may be fequcilered from Parliament — but this meffage 
does not appear from the Lords Journals to have been delivered. 
— The Lords, however, upon the 17th of Auguft, refolve. That, 
fuch of the Biftiops as are impeached, flull not fit in the Houfe when 
the merits of the caufe are in debate ; but that, whilft the manner 
of proceeding in the caufe is in debate, the Biflaops may fit, but not 
vote. 

10. The Lords having exprefled a doubt, at a Conference, 
Whether the charge againft the Biftiops was not too general for 
them to make anfwer to, recommended it to the Commons to form 
a particular charge “ in writing ” upon the verbal charge which 
they brought.— This matter is referred to a Committee, upon the 
iith of Auguft, 1641, and on the 13th Mr. Serjeant Wylde reports 
a more particular charge ; and the Houfe refolve. That this further 
impeachment (hall be delivered at the Bar, “ in the fame manner as 
“ the laft was,” and the like prayer made, that they may anfwer in 
prefence of the Commons. 

11. On the 18th of December, 1641, a meflage is brought to 
the Lords by Mr. Goodwin, to let their Lordfhips know. That 
he was commanded by the Knights, Citizens, and BurgefTes, for the 

prerentations . and thefe mlfunderflandings, by doing or not doings have brought this upon * 
the King and the people have been robbed of us— “ Mifera fervhus, falfo pax vocatur— Ubi - 
the delight and comfort of each other, and the ‘‘ judicia dchciunt^ incipit bellum.”— Thefe 
bkiTed peace of this Idand hath been fliaken extradls are given here, to induce the carious 
and frighted into tumults and commotion ; into reader to perufe the whole of thefe fpeeches, 
the poverty, though not into the rage of war; as as inferted, in Rulhworth^s Collc^lion, Vol. . 
a people prepared for dellrudion and dcfolation IV. p* 318, et fubf. 

••Thefe are the men, that, actively or paflivcly, . 


Commons 
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Commons now aflembled in Parliament, to accufe, and that, in 
the name of the Houfe of Commons, and of all the Commons of 
England, he did accufe Daniel O’Neile of “ High Treafonj” and to 
dtlire that their Lordfhips would commit him to fafe cuftody — 
and that, in convenient time, the Houfe of Commons will bring up 
the particular charge againfl: him.— On the 23d of December, the 
articles againft him are agreed to, and ordered to be delivered at a 
Conference. 

12. On the 30th of December, 1641, the Lords having, at a 
Conference, communicated to the Commons^ paper, intitled The 
“ Petition and Proteftation of all the Bifliops and Prelates called by 
“ writ to attend in Parliament, and prefent about London and 
“ Weftminfter,” and figned by twelve of them— the Commons 
immediately refolve. That thefe twelve Biftiops fliall be accufed, 
in the name of the Commons of England, of High Treafon, “ For 
“ endeavouring to fubvert the fundamental laws of this kingdom, 

and the very being of Parliament.” — Mr. Glynn is to accufe them 
at the Bar of the Lords, and to delire, that they may be forthwith 
fequeftcred from Parliament, and committed to fafe cuftody.— 
Mr. Glynn reports, the fame day. That he had performed the fervice 
commanded him j and that the Lords had fent for the perfons ac- 
cufed, and would forthwith commit them to fafe cuftody*. . 

13. On the 6th of December, 1660, the Lord Falkland brings to 
the Bar of the Houfe of Lords, a mcliage, impeaching William 
Drake, of London, Merchant, of fedition, for writing, printing, and 
publiftiing a feditious pamphlet, intitled, “ The Long Parliament 
“ revived.” — The Lords immediately order William Drake to be 

• Sec in the T.ords Journal of the 30th of ings of the Houfe in their commitment.^-And 
December, the form of calling all ihcfe Bifliops fee before, in the note p. 134, the account of 
40 the Bar, upon their knees, and the proceed- this Petition and Protxrllation. 


appreJheiiided 
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apprehended as a delinquent by tbclr Serjeant at Arms, and to be 
brought up the next day, to anfwer the charge. 

14. On the loth of July, 1663, the Earl of Briftol exhibits in 
the Houfe of Lords, articles of High Treafon, and other heinous 
mifdemeanors, againft the Lord Chancellor Clarendon, which arc 
read *. — The Lords order a copy of thefe articles to be delivered 
to the Judges, for them to conlider, Whether the faid charge 
“ hath been brought in regularly and legally ? And whether it may 
be proceeded in ? And how ? And whether there be any treafon 
“ in it ?” — On the 13th of July, the Lord Chief Juftice Bridgman 
delivers the unanimous opinion of the Judges J-, That a charge of 
“ High Treafon cannot, by the laws and ftatutes of this realm, be 
“ originally exhibited by any one Peer againft another^ unto the 
“ Houfe of Peers j and that therefore this charge hath not been 
regularly and legally brought in J — And if the matters alleged 
** were true, yet, that there is not any treafon in them.” — On the 

* This Lord BriHoI was not the perfon who " taken away : And therefore, when the now 
had been Ambaflador in Spain, but his fon, Earl of Brifto), prepared articles of High 
George, much better known by the title of Treafon againft the Earl of Clarendon, 
Lord Digby. See his charadler, very ably ‘‘ upon a reference to all the Judges, and 
drawn by Lord Clarendon, in VoL III. of upon great confideration, the judges una 
Clarendon’s State Papers. •• voce returned their opinions, “ That thofc 

f See before, in p. loz, the anfwer of the ‘‘ articles were contrary to that ftatute cf the 
judges, in the year 1626, upon aqueftionput ** i Hen. IV, and could not be preferred in 
to them by the Lords, on a charge made to tJ\e Lords Houfe by the laid Earl, or by any 

the Houfe of Lords, by the King, againft the other private perfon.” But impeachments 

Earl of Briftol, for oftences committed whilft ** b)^the Houfe of Commons of High Treafon 
he was Ambaflador in Spain, and for reflefling ** wither mifdemeanors, in the Lords Hoof*, 
-upon the Duke of Buckingham ; “ That they “ have been frequently in praflice, notwiih- 
** deflred to becxcufeid to deliver any opinion ftanding the ftatute of i Hen. IV. and are 
** of the precedentsof Parliamentary proceed- “ neither within the words nor intent of that 
ings, for that of them the Lords only are ^tute ; for it is a prefentmt-nt by the moft 
** the judges.’* ** folemn grand inqueft of the whole king^ 

t Sir M. Hale, mentioning this cafe, fays, dom.” PI. of the Cr. Vol. 11 . Ch. zo. 
By the ftatute 1 Hen. IV. Ch. 14. all thefe p. 150. 
kinds of appeals in Parliament are wholly 

141!) 
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14th of July, the Chief Juftice, at the requeft of the Lords, did 
declare the reafons and grounds which induced the Judges to be of 
this opinion — Whereupon the Lords concurred with the Judges, in. 
both points, nemine contradicente 

1 5. When the ingrofled articles of impeachment againft the Lord 
Mordaunt, for illegally imprifoning Mr. Tayleur, are agreed to, on 
the 22d of December, i666 — a Committee is appointed, of Mr. 
Prynn, Sir Robert Atkyns, and others, to fearch the records, and fee J- 
what method ha.s been formerly ufed in impeachments from this 
Houfe.— On the 29th of December, a meffage is fent to the Lords, 
to defire a Conference concerning an impeachment 9^ high crimes 
and mifdemeanors againft the Lord Vifeount Mordaunt, a Member 
of the Houfe of Peers. — It appears from the report of this Con- 
ference, by Lord Anglefey, on the 3d of January, that Mr. Seymour 
delivered the articles there. 

16. A doubt arole as to the mode of carrying up the charge of 
treafon, and other crimes and mifdemeanors, againft the Earl of 
Clarendon. — On the 11th of November, 1667, it is refolved, 
“ That the Houfe carry up the impeachment f ’ but, on farther 
confideration it is ordered the next day, the 12th of Novem- 
ber, “ That Mr. Edward Seymour do cany it up.” Mr. Seymour, 
on delivering the impeachment, was alfo commanded to defire §, 

« That 

* See Lord Clarendon’s own account of Itisfaidin the proceedings againft Lord 
this iranfa^lion^inthe Continuatiaii of his Life, Clarendon, in Vol. II. of the State 1 rials, 
p. 209. And fee the reafons and grounds for p. 563, “ That it being confidcrcd, that if the 
this opinion of the Judges, as ftat^d inVhe “ Speaker go up with the charge, foine 

Lord Chief Juftice Bridgman’s fp^ech, in de- difpute might arife about carrying the 

Uvering their unanimous opinion in the lloufe Mace, it was refolved. That Mr. Seymour 

of Lords on the 14th of July, 1663. State carry it.” 

Trials, Vol. 11. p. 552. § This meffage was drawn up upon paper^ 

f The Report from this Committee does for Mr. Seymour to read and deliver at the 
not appear in the Journals, Lords Bar j but it is faid in a note to Grey’s- 

Debates, 
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'' That the Earl of Clarendon might be fequeftered from Parlia- 
** ment, and forthwith committed to fafe cuftody — and, that the 
“ Commons will, within a convenient time, exhibit the articles of 

the charge againft him.” 

17. The impeachment againft Sir William Penn, for embezzle- 
ment of prize goods, is delivered at a Conference, on the 24th 
of April, 1668. — The articles are reported to the Lords, and read; 
and Sir William Penn is ordered to appear at their Lordihips 
Bar, on the 27th, to be heard, what he ftiall have to fay there- 
upon. 

t8. On the 5th of December, 1678, the impeachment againfl 
the Lords, for being concerned in the Popiih Plot, was delivered at 
the Bar of the Houfe of Lords, by melTage ; and that the Commons 
will in convenient time exhibit articles of charge 

19. On the 23d of December, 1678, the impeachment againft 
Lord Danby is delivered by meflage at the Lords Bar by Sir Henry 
Capell ; and the articles are brought up at the fame time and prc- 
fented to the Lords. — They alfo pray, “ That his Lordfhip may be 


Debates, Vol. I. p. 38, That by a mlftake, 
inllead of the Earl of Clarendon’s impeach- 
** ment, the Earl of Strafford’s, which lay on 
the table, was put into Mr. Seymour’s 
hands ; and he was obliged to truft to his 
memory, when he came to the Lords Bar ; 
« but that he afterwards delivered a paper of 
the impeachment to the Clerk.” 

The Commons, in delivering this charge, 
do not pray, that the impeached Lords may 
be committed ; as, fome days before, viz. on 
the 24th of Odtober, after taking fevcral exa- 
minations touching this bufincfs of the Popifh 
plot, and receiving informations againft the 


Lords Arundel, Powys, Belhifyre, Stafford, 
and Petre, they had ordered Clxief Juftice 
Scroggs immediately to come to the Houfe ; 
where, having examined Titus Oates upon 
oath, he iffued twenty- fix warrants for appre ■ 
bending thefe Lords, together with fevci.-^.i 
other perfons ; by virtue of which, and by tiu^ 
fubfequent orders of the Houfe of Lords, they 
were on the 5 th of December in adlual cuf- 
tody; fome in the Gatehoufe, others in tl;c 
King’s Bench, and others in the Tower. — See 
the Lords Journal of the 25th and 26th of 
Oftober, 1678 ; and Grey’s Debates’, Vol.\'l . 
p. 117. 

X 2 
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“ fequeftered from Parliament, and forthwith committed to- fafc 
cuftody/’ 

20. On the 21 ft of December, 1680, Sir Gilbert Gerrard carries 
up to the Lords Bar the articles of impeachment againft Mr. Sey> 
mour. — They are read j-^VIr. Se)rmour is then called in * ; and, 
having heard the artitdeS, defires a copy of them, which is granted*- 
to him} and a day is fixed by the Lords for delivering in his- 
anfwer. 

21. On the 7th of January, 1680,- the Lord Cavcndifti, at the 
Bar of the Lords, delivers articles of impeachment againft Sir Wil- 
liam Scroggs, Chief Juftice of the Court of King's Bench, for 
“ High Treafon f” and other high crimes and mifdemeanors 

22, On 

♦ The entry in the Lords Journal is, witnefles, on the iith of November, 1680, on 
The Houfe being acqumoted, Thftt Bd- whofe evidened thefe charges againU Sir W# 
** ward Seymour, Efquire, was attending at Scroggs were founded. Sir Francis Winning- 
the door, to receive their Lord (hips plea- lotrfays, ** Mr. Speaker, the twO grtet pillars 
furc ; he was called in ; andi being brought of the EngUfti Government are Parliaments 

** to the Bar, and kneeling, the Lord Chan- ** and Juries-^it is this g^ves us the title of 
** cellor told him, that there are articles* of free-born Englilhmen, For my notion of 

** impeachment brought from the Houfe of free Englilhmen is this. That they arc ruled 

Commons againft him.** by laws of th6ir own makings and tried by 

f 1 ‘here was much debate in the Houfe of men of the fame condition with thcmfclvcs* 

Commons, Whether the crimes, as charged Thcfe tWo great and undoubted privileges 

in the articles, amounted to high treafon«^ of the peoplt have b^en lately invaded by 

and, though the Commons Ihould denominate the Judges, that now fit in Weftminfter 

them *• treafOn,’* whether the Lords would fo •• Hall.** S/afe Th‘a/s, Foh VIl. 48^. 
receive them, and upon that commit him 

But there is not a (yllable of doubt. Whether, { Whilft thefe articles were reading, ** The 

if they did amount to treafon, this proceeding Lord Chief Juftice, being ^x(^foTiX, pod uf 

by impeachment againft a Commoner for high in bis place :**— -but after they arc read, 

ueafon was irregular ?— Sir William Jones— and an order is made for his giving fecority 
Sir Prancis Winnington—Serjeant Maynard for his appearance, he is brought to the 
—Mr. Finch— and Mr. Powle, took great Bar, and *»«/;— and then the Lord Chan- 
part in thefe debates.— Grey’s Debates, Vol. cellor acquaints him with this order.— The 
VIII. p. * 37 * After the examination of the Lords refufe to put the quellion for commit* 

ting 
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22. On the 26th of March* 1681* Sir Leoline Jenkins* at the 
Bar of the Houfe of Lords* impeached Edward Fitz Harris of High 
Treafon* in the name of all the Commons' of England 

ting Sir ViHlliam Scroggs. or tor addreffiag Journal. 7th of Janaary.~-.See the prOtefl 

the King to remove him from the execution- - upon tlui- occafion. 

af hit office* till hit tiial bs ov^.~Lordt - ' • Seebtsfore* ac^tet. p. 119. 


IV. Proceeiimgs 



t ) 


IV. Proceedings in either Houfe between the Delivery of 
jhe Charge and the Trial* 


ti. N the aSth of May, 16*4, the Lords Committees report 
V_^ an order cdnccrning judicature, which the Houfe ap- 
prove of, and order to be entered in the Journal — It is as follows:* 
« * The Lords of th® High Court of Parliament do hold it fit to 
confider of fome orders for the trials of fuch perfons as fhall here- 
after be brought before them, and come to judicature: But, the 
feflion being foon to ^d for this time, their Lordlhips hold it fit to 
declare now in the general, ** That, as this Court is the higheiL 
from whence others ought to draw their light, fo they do intend the 
proceedings thereof fhall be moft clear and equal ; as well, on the 
one fide, in finding out offences, where there is juft ground, as, on 
the other fide, in affording all juft means of defence to fucl|,^s (hall 
be queftioned : For the particulars, they do at this time, order, 
** That in all cafes of moment, the defendants fhall have copies of 
all depofitions, both pro and contra, after publication, a convenient 
time before the hearing, to prepare themfelves j and alfo, that the 
defendants, if they fhall demand it of the Houfe in due time, fhall 
have their learned Gounfel to affift them in their defence, whether 
they be able by reafon of health to anfwer in perfon or not, fo as 
they chufe Counfel void of juft exception } and if fuch Counfel 

This is the gcncral order referred to by a8th of May, 1624, upon the day the order 
• the Lords, on the 15th of May, 1626, in their was made.— The confideration of the feveral 
anfwer to the King’s meiTage for difatlowing points® here mentioned. Teems to have arifen 
^Oounfel to the Earl of Brifiol; and it appears from the cafe of the Lord Treafurer Middle- 
from the Lords Journal, that Charles the Id, Tex, which had juft before come before the 
then Prince of Wales, was prefent in the Lords; and more particularly from his peti- 
,lIoufc of Lords, (as the Lords date) on the tion prefented on the jyrih of April, 1624. 


fhall 
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iliall rcfufe them, they are to be afligncd as the Court ihall think 
fit.” — ^This their Lordlhips do, becaufe in all cafes, as well civil, as 
criminal and capitd, they hold that all lawful helps cannot, before 
juft judges, make one that is guilty avoid juftice j - and on the other 
fide, (according to his Majefty’s moft 'gracious ^fpeech) God defend, 
that an Innocent ftiould be condemned.*— And for the calling a 
Member of this Court to the Bar, their Lordlhips hold it fit to be 
very well weighed, at what time, and for what caufes, it fliall be ; 
and therefore the time being now Ihort, precedents are to be looked 
out, and this is to be confidered of at the next meeting.” 

2. On the 18 th of November, 1640, the Commons lend a 
melTage to the Lords, to defire that they \w>uld appoint a Com- 
mittee of a very few, who, ** in the prefence of fome of this 
** Houfe,” noight take depofitions, and examine witneffes, againft 
Lord Strafford ; and that the interrogatories, teftimonies, and wit- 
nefies might be kept private, until the charge be made full and 
perfect*. • 

3. Upon the meflage from the Commons to the Lords, on the 
iith of November, 1640, for impeaching Lord Strafford, he is 
immediately fequeftered from fitting in Parliament, and committed 
to the cuftody of the Gentleman Ulher.— But when the ingrolfed 
articles are brought up, on the 25th of November, he is forthwith 
committed to the Tower.— He is allowed a copy of the articles, to 


• See» in tKe Lords Journal of the 20th of 
November, Mr. Pym’s fpccch on delivering 
this meflkgc ; and alfo the proceedings of the 
Lords on the 20th> 21ft, and 23d of November* 
in. conAdering and agreeing to what was de« 
iired by the Commons,— On the 1 ft of De- 
cember, the Lords order, That fuch of the 
Hoofe of Commons, us they ihall make 

** choice of, may be prefent #om time to time 


at the taking of fuch preparatory examina- 
** tions, as ihall be dehred by them to be 
** taken, for perfefting the charge againft the 
Earl of Strafford.”— On the 4th of Decem- 
ber eight Members are appointed for this pur- 
pofe.— See alfo what is deftred by the Com- 
mons in the cafe of Sir George Ratcliffe, and 
agreed to by the Lords oti the apih and 31ft 
of December* 1640. 
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prepare 
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prepare & Ipccdty answer j and likcwife* that he have free acc^is c»f 
fuchCouBfcl* as the Houfe Audi approve *of, to advife about hi® 
anfwer; and that the accefs of fricijds and fervants fliall not bedc-. 
barred him j and fuch phyfictans, as he fliall think fit for his health, 
(hall have accefl to him. 


4. Oil the 19th of November, (<40, the Commons had defired 
that the Lords would make an order, that fuch of their Lordihips 
as it fliouM be neceflary to examine in the bufineis concerning 
Lord Strafford,, might be examined upon oath.— The Lords taking 
this meflage into confideration on the 21ft, ordered, “ That, upon 
“ the defire of the Houfe of Commons, and by the confent of the 
** Peers of this High CoT»t of Parliament aflembled, for this time. 


** and in this cafe -j”, the Peers 
upon oath, as witnefles.” 

Lord Strafford liad, on the 19th of No- 
vember, prefented a petition to the Lords, de- 
iiring. That he might be bailed, have Coun- 
fel afligned him, and a Solicitor, in. the modeil 
and juK courfe of his own defence. 

t This muft relate only to the examinations 
and depofitioDS, which were taking at this 
time, in the cafe of Lord Strafford, before a 
Committee of Lords, at which a Committee 
of the Houfe of Commons was alfo prefent; 
and can have no reference to sjif evidence that 
was to be given by the Lords upon the ti 4 al; 
which, in- this inftance, as well as in every 
otlver . for treaibn or felony, muil have been 
delivered upon oath.— This application of the 
Commons, and conceflion of the Lords, That 
for this time, and in this cafe, the Lords 
might be examined upon oath,” brought 
on a re-conftderation of the qucAion, In what 
cafes Peers might anfwer upon honour only f 
.—and produced the following report from the 
Committee of Privileges, on the of De- 
cember, 1640: ” Our opinions are clear, and 
that, upon hearing divers learned men of 


and Afiiftants fliall be examined 

5. On 

both laws fpeak, that our anfwers upon 
** honour only can be no impediment to the 
common jullice of the kingc(pin,, but a due 
** and j aft prefervation of our ancient 3 ber ties ; 

and therefore we offer it as oufiiunanimous 
*• opinions to the Houfe, That our former order 
** may ftand in full force, which is entered upon 
our roll in h<ec mrha Ordered, upon 
** the queiUon, mmine contradicente. That the 
Nobility of this kingdom, and Lords of the 
" Upper Houfe of Parliament, arc, of ancient 
** right, to anfwer, in all courts, as defendants, 
upon proteftation of honour only, and not 
** upon the common oath.— And that the faid 
order, and this. explanation, doth extend to 
** all anfwers and examinations upon interroga-^ 
tories, in all caufes as well criminal as civil, 
** and in all courts and commifiions whatfo- 
ever; and alfo to the perfons of the Widows 
« andDowagers of the temporal Peers of this 
liiahd: And that ihe Lord Keeper of the 
** Great Seal of England for the time being, or 
** the Speidcer of the Lords Houfe for the 
time being, do forthwith give notice of it, 

together 
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5. On the 29tb of December, 1640, the Lords refolve, That if 
any Lord fhall be examined as a witnefs in the cafe of Lord Strafford, 
and if it appear, at the time of the judgment, that he is a material 
witnefs, and thereupon fhall have any fcruple or doubt arife in his 
confcience, that therefore he ought not to fit as a Judge in the fame 
caufe, that then, upon his humble motion to the Houfc, he be cx- 
cufed therein *. 

6 . On the 3d of February, 1640, a day is fixed by the Lords, 
For the Lord Strafford to put in his anfwer in writing to the further 
charge of the Houfe of Commons -j-. — On the 17th of February 
he is called upon, at the Bar, to produce his anfwer, and is per- 
mitted by his Counfel to fliew why it is not yet ready ; — after much 
debate, another week is allowed him, when he is peremptorily to 
anfwer, and is then to attend in perfon j and this is communicated 
to the Commons at a Free Conference on the i8th, — Upon the 
report of this Conference in the Houfe of Commons on the i8th. 


" together with this explanation^ to all the 
" Courts of Jultice, and the Judges, Clerks, 
** and Regillers of them, by caufing our for- 
‘‘ mer order, with this explanation, to be rc- 
corded in all courts ; and that all orders, 
conftitutions, or cuftoms, entered or prac- 
" tifed to the contrary, whatfoever, may be 
** aboliftied and declared void; and the Lord 
Keeper of the Great Seal for the time being, 
or Commiffioners of the Great Seal, out of 
Parliament time, lhall fee all pradlice to the 
•' contrary, hereafter, to be pun ilhed with 
exemplary feverity, to deter others from the 
•• like attempts.”— And being put to the quef- 
tion, Whether this lhall be entered as an order 
of the Houfe ^ it was confented to, nmine 
ietflradicente.’^Stt the Lords Journal, 3 ill of 
December, 1640. — Blackftone fays, Vol, 1 . 
page 402, “ A Peer fitting in judgment gives 
not his verdidl upon oath, but upon his 


honour ; he anfwers alfo to bills in chancery 
upon his honour, and not upon his oath ; 
but, when he is examined, as a witnefs, 
either in civil or criminal cafes, he mull be 
fvvorn : for the refpeft, which the law fitews 
to the honour of a Peer, does not extend lb 
far as to overturn a fettled maxim, that in 
judicio non creditur nifi jurat is.** 

♦ This was at the fuggellion of the Earl of 
Brillol, who, having been fworn as a wiinefs, 
to be examined in the caufe of Lord Sirafibrd, 
defired iheir Lordlhips to take it into conli- 
deration, whether any Lord, that hat)) been 
examined as a witnefs, ought to be a Judge in 
the fame caufe. 

f This order was made after a debate. 
Whether he Ihould anfwer in writing, or 
verbally, guilty or not guilty — and after this 
matter had been rc-confidcrcd in a Committee 
of the whole Houfe. 


Vol. IV. 


Y 


they 
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they immediately appoint a Committee to take it into confidcratton, 
and alio what concerns the rights of the Commonsj in the proceed- 
ings in the Lords Houfe againft Lord Strafford ; and what concerns 
the kingdom in general in the legality of thofe proceedings j and they 
are likewife to confider, what is fit for tile Commons to claim in 
cafes of impeachment. — On the 22d of February, Mr. Glynn makes 
the report from this Committee *. — Another Conference is held on 
the 23d, when the Lords acquaint the Commons, in reply to what 
they had defired of the Lords on the preceding day, " That they 
** fhall admit Lord Strafford no further ufe of Counfel than the 
** neceffity of the caufe for his juft defence requireth, and wherein 
“ Counfel may, with the Juftice and honour of this Houfe, be 
afforded himj and there fhall be no delay in the proceeding, but 
all convenient expedition ufed, according to the defire of the 
Commons.” 


7. When the Earl of Strafford delivers in his anfwer, at the Bar 
of the Houfe of Lords, to the articles of impeachment, on the 24th 
of February, 1640 •f' ; a queftion arofe. Whether the Bifliops fhould 
be prefent at the reading of it, it being in agitatione caufe Sanguinis 
—and the Lords the Bifhops faid they would withdraw ; accord- 


• This report is not entered in the Journal, 
nor in Rulhworth, or the Parliamentary Hif- 
tory ; but it appears, from the Lords Journal 
of the 2zd of February, to have related to the 
indulgence fhewn by the Lords to Lord 
Strafford, in allowing him further time, and 
to the permitting him to be heard by his 
Counfel to this point, 

t At the fitting of the Houfe of Lords, 
upon this day, the 24th of February, Charles 
the Iff came unexpcflcdly to the Houfe, being 
without his robes ; and declared unto the 
Houfe, that the ca^fe of his coming now, was 
to hear the charges againft the Earl of Straf- 
ford, and his anfwers, for his own particular 
information.— The Lords fitting ifilent; the 

7 


Lord Keeper ftanding behind, on his Majef- 
ty’s right-hand, by command from the King, 
called for the Earl of Strafford to be brought 
to the Bar ; and commanded the charge to be 
read againft him, one article after another, by 
the Clerk of the Parliament ; and the Earl of 
Strafford's anfwer to every article, by his 
Counfel. — After the King was gone, the Lords 
commanded the Lord Keeper to refume the 
Houfe— And then the Lords, ^ taking ail 
that was done in the King’s prefence to be 
no aft of the, Houfe,” ordered the Earl of 
Strafford to .be brought to the Bar ; and de- 
manded of him his anfwer in writing, accord- 
ing as he was enjoined by order of the Houfe. 
.—Lords JournaL 

ingly. 
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ingly, as foon as Lord Strafford came in, the Lords the Bifhops went 
out.— Lord Strafford’s anfwer is communicated to the Commons at 
a Conference on the 25th of February. — On the 26th, it is referred 
by the Commons to the Committee who had been appointed to 
draw up the charge j and they are directed to proceed in the fc- 
creteft and fpeediefl way they can, for the advantage of the bufinefs, 
—On the 6th of March, Mr. Whitelocke reports from that Com- 
mittee, “ That there fhall be no replication put in to this anfwer in 
** writing; but that a meffage be fent to the Lords to acquaint 
them. That the Commons have conlidered of the Earl of Straf- 
** ford’s anfwer, and do aver their charge of High Treafon againfl 
“ him — And that he is guilty in fuch manner and form as he ftarids 
“ accufed and impeached — And that the Houfc will be ready to 
** prove their charge againft him, at fuch convenient time as their 
Lordfhips fhall prefix — And intend to manage the evidence by 
“ Members of their own 


8. On the 22d of February, 1640, it was moved in the Houfe of 
Lords, That the Houfe would conlider, whether it be fit that thofe 
Members of this Houfe, that voted in the Houfe of Commons in 
the accufation of High Treafon againft the Earl of Strafford, ihould 
be Judges in this Houfe againft him for the fame caufe — This is to 
be debated the next day.— But the Lord Rich, Lord Howard, and 
the Lord Keeper, immediately defired the Houfe, that they, having 
voted in the Houfe of Commons againft him, might be excufed 
from being Judges -f-. 

9. On 


• This appears to have been at one time 
matter of doubt; whether the impeachment 
on the part of the Commons ihould be ma- 
naged by their own Members, or by Counfcl 
^as, upon the 27th of February, there is* the 
following entry in the Journal “ Upon Mr. 
Whitelocke’s report from the Committee 
for the Earl of StraiFordj the Houfe does 


declare, that they are very well fatisfied, 
" that the evidence to be produced againfl the 
Earl of Strafi'ord, at his trial, be managed 
« by Members.’* 

f On the 20th of March, the Lords report 
from a Committee (appointed on che 19th to 
confider of this f oim) that they were of opi- 
nion, “ That ihofc that voted in tlie Houfe of 
Y 2 Commons 
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9. On the 26th of February, 1640, the Committee who were 
• appointed to draw up the charge againft the Earl of Strafford, are 
to confider of the articles, and his anfwers ; and they are likewife to 
confider of the proois ; and how the witneffes may be conveniently 
brought together, to give their teftimony vivd voce j and they are to 
proceed in the fecreteft and fpeedieft way they can, for the advan- 
tage of the bufinels, in preparing it for a trial; — and they have 
power to fend for perfons, papers, and records, or any thing clfe 
that they fhall, in their judgment, conceive fit, or that may con- 
duce to the fervice. 

10. When the articles of impeachment for mifdemeanors againft 
Dr. Cofins, and feveral others, are delivered to the Lords, on the 
16th of March, 1640, and read — all the parties are immediately 
ordered to be brought up by the Centlcman Ufher; and to appear 
on the 1 8th. — On the 1 8th, being in cuftody, they are ordered 
to give bail ♦ for their abiding the judgment of Parliament. — On 
the 14th of May, 1641, Dr. Cofins, and the reft, are called in, 
and hear the impeachment read. — On the 4th of June, a mefiage 
is fent to the Commons to acquaint them. That the anfwers from 
moft of the perfons impeached are brought in. — On the 5th, the 


** Commons in the Earl of Strafford’s cafe, 
and fince are Peers, may vote as Judges 
Ivere, in this Houl'e, in the fame caufe.” — I 
do not find, that the Lords 'confirmed ihis. re- 
port from the Committee.— Lord Clarendon 
fays, ** The example of the Bilhops, excufing 
themfelves from attending, prevailed with 
'•.fomc Lords, who had been created fince 
the,accufatiop, to q^uit their right of judg- 
ing ; and, amongil them, |he . Lord Little* 
ton (who had been made a Baron upon the 
defire of the Earl of Strafford, for that only 
reafon, that he profeffed, ^ If he were a 
Peer he would, and indeed he CQuld, do him 


notable fervice *) was the firfl who quitted 
^ his right to judge, becaufe he had been a 
** Commoner when the accufation was brought 
** up : but they who infifted upon their right, 
** (as the Lord Seymour and others), and de- 
manded the judgment of the Houfc were 
no more dillurbed, but exercifed the fame 
power to the end, as any of the other 
Lords did.” Hillory of the Rebellion, 
L p. 171. Book the 3d. 

• See, on the 20th and 30th of. March, 
and 6th of April, 1641, the nature of the fc- 
curity they gave. « ^ 


Lords 
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Lords order. That Dr. Cofins fhall bring in the jikrdon, which he 
mentions in his artCwcr. 

II. On the 6th of March, 1640, the Commons defire a Con- 
ference with the Lords, to confider of fome propofitions and cir- 
cumflances concerning Lord Strafford’s trial. — This Conference was 
held on the 8th ; and the fubjedt of it was, to defire the Lords to 
appoint a convenient place for the Commons and the Managers ; 
and that there may be room for both HOufes, that thereby the Mem- 
bers of the Houfe of Commons may inform their confciences, for 
giving their votes, when they demand judgment * , — ^and alfo, to fig- 
riify, that the Houfe of Commons, having intimated that they fhould 
manage the evidence by Members of their own, do not expedl that 
any counfel be allowecPto the Earl of Strafford, at the giving of evi- 
dence upon the trial. — The Lords, in anfwer to this, upon the 9 th 
and nth of March, defire the Commons to fhew precedents, 

^ Though this Is the only reafon alleged ** fliipi* no man can fay againft arb.at bath 
by the Houfe of Commons^ for defiring to be been done— but, if it be by way of Bill, 
prefent in a body. Lord Clarendon fuggefts, ** there muft be a guilt, a fa£t, before there 
that there was another^ much more impor- ** .can bea jud attainder; a faft mull appear 
tant; ** That the Commons then forefaw, that before there can be a juft judgment; — it 
* they might be put to ' another kind of pro- ** mutt appear to them that concur in the 
ceeding ' than that they pretended ; and they ** Bill; that is, both Koufes, your Lord- 
therefore (though with much ado) confent- «* Ihips and the Houfe of Commons— 
ed to fit uncovered, left fuch a little circum- tkat cour/e hath b$en taken^ that the evidence 

" ftance might difturb the whole defign.”— hath been given in effeU in prefence of both 
.Hiftory of the Rebellion, Vol. I. p. 170.— ** Houfes ; fo that the proceedings by way of 

The * other kind of proceeding,’’ alluded to •* Bill, or by way of Judgment, do not op- 
by Lord Clarendon, was a Bill of Attainder ; pofc that which your Lordftiips, and the 
^nd the truth of his fufpicions is very much ” Houfe of Commons have done.”— See the 
confirmed by what the Commons fay, in a Lords Journal, the 1.5th of April, 1641.— Mr. 
Conference that was held upon the 15th of Maynard, in a report of what was intended to 
April, 1641: Another thing that Hcamc ‘into be offered to the Lords at this Conference, 
•* our confideration is, the way of proceeding fays, “ The evidence of fa£t being given, it 
" hitherto had; and whether the proceeding was in propofition from the beginning to go 
•« in a Judgment, or upon a Bill, might moft by way of Bill. ’’^Commons Journal, I5tti 
« conveniently and properly be taken ; for if of April 
«* it be to demand Judgment of your Lord- 


** where 
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“ wherd the place hath been changed ; for that locally the judica«. 
** cature hath been in the Houfe of Lords.”— And with refpedl to 
counfel, the Lords order, That in matters of mere fadt. Lord 
“ Strafford fliall not make ufe of his counfel ; but in matters of 
** law, he lhall be allowed counfel— And if any doubt arife. What 
“ is, or is not matter of fadt, the Lords will referve the judgment 
“ of this to themfelves — In anfwer to this, the Commons, at 
the next Free Conference, which is held on the 13 th of March, 
inhff, (i.) “ That, the Parliament being fummoned to appear at the 
“ King’s Palace at Weftminfter, if one room be not convenient, 
another may be defired that fliall be more convenient.” (2.) 
That Lord Strafford being impeached by them, the Commons 
“ may of right come as a Houfe, if they pleafe y but, for fome 
" fpecial reafons, they are refolved to fend their own Members, 
” as a Committee of the whole Houfe, authorized by the Houfe to 
** be prefent at the trial, to hear, and fome particular perfons of 
themielves to manage, the evidence.” (3). By the word ** ma- 
** naging the evidence, they mean, the ordering, applying, and 
** enforcing the evidence, according to the truth of the fadt.” 
(4.) “ With refpedt to counfel, they fay. That, by the law and 
" courfe of Parliaments, no counfel is to be allowed Lord Strafford 
“ until the evidence be fully concluded upon both parts, upon 
“ all the feveral articles ; and if at any time, during the evidence, 
** the counfel fliall interpofe, the Members of the Houfe of Commons 
muft of neceffity defift, bccaufe it will not become them to plead 
** againft counfel •f'.” 

12. On 


* See in the Lords Journal of the 9th of 
March> and in the Commons Journal of the 

1 1 thy a more particular account of what the 
Lords anfwercd to thefe requefts of the Com^ 
monsy touchings (1.) The Place— (a.) The 
Perfons— (3.) Managing of the Evidence— 
(4.} Ufe of Ccaafel. 


f In confequence of this laft Conference, 
the Lords, upon the 13th of March, appoint 
the trial to be in Weftminfter Hall ; and agree 
that the Commons may be prefent as a Com- 
mittee, for this time ; but that this (hall not be 
drawn into a precedent. — See the Commons 
Journal of the 15th and 16th of March; — on 

the 
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12 . On th« 15th of March* 164®, thfe Lords appoint a Com- 
mittee fo oonfider of a Lord Steward ; and to prepare all things 
fequifitc againft the day of trial of Lord Strafford •.—And, on 
the 19th, another Committee is appointed, to confider whether 
the Bifliops, and Lords Temporal, may give their proxies in cafes 
of blood— And "alio, whether thofe v^ho voted in the accufation 
againff Lord Stafford, and are fincc' Meihbcrs'Of the Lords, may fit 
as Judges -f-. 


13. On the 1 8th of March, 1640, it is ordered by the Com- 
mons, That if any of tfie witncffes in the Lord Strafford’s caufe 
have, or flijdl depart the town, having been required to ffay, be- 
fore fuch time as the Committee appointed to conduft the bufinefs 
be acquainted therewith, fuch perfon ftiall be adjudged to offer a 
great contempt to this Houfe, and fliall be forthwith fent for as a 
delinquent. 


the laft of which days they refolve, ** That of 
** right they may come as a Houfe, if they 
pleafe, the Earl of Strafford having been 
** impeached by them ; but for fome fpecial 
" reafons upon this occafion, they arc refolvcd 
to fend their own Members^ as a Committee 
of the whole Houfe authorized by the 
Houfe, to be prefent at the trial, to hear, 
and fome particular perfons of thcmielves to 
manage the evidence. — And that, with 
refpeft to the matter of allowing Counfel, 
and their Lord (hips refer vation .to their 
" judgment, what is matter of fa£i and what 
not; the Houfe of Commons do fave to 
•* themfelvcs, as they have formerly done, all 
rights that do pertain to them, according to 
law, and ‘ the courfe of Parliaments/ 

This proteflation and faving is carried up by 
Mr. Whitelocke on the 20th of March. 

^ See, in the Lords Journal of the 19th of 
March, and the Commons Journal of the 20th, 
the rules and orders preferibed by each Houfe, 
to be obferved at the trial. 


t See before, 8, the proceedings en the 
22d of February, 1640; and fee the Lords 
Journal of the aoth of March, where a Com* 
mittee, appointed the preceding day, report 
dteir opinion, ( I.) That the Lords fhall not 
make ufe of proxies; {2.) That the Lords 
who voted in the Houfe of Commons, and 
lince are Peers, may vote as Judges; (3.) 
And, that the Biihops (hould (hew reafons why 
they fhould not likewife forbear giving their 
proxies in this cafe.— -To the firft and third 
ofthefe refolutions the Houfe agree ; but do 
not appear to have given any opinion upon 
the fecond point reported from their Com- 
mittee. And the Lords, the Biihops, did de*' 
dare. That in this cafe, faving their rights, 
they will not make any procurator for them- 
fclves.— Lord Clarendon, in Vol. I. of the 
Hiflory of the Rebellion, p. 170, and 17 1, 
relates fcveral anecdotes refpediug thefe two 
points, of the Biihops and Peers lately made, 
voting in this queilioh. 


14. Oil 
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14. On the iQth of March, 1640, the Lords refolve, nemne 
cmtradicentet “ That the Lord Steward of his Majefty’s houfehold, 
** (appointed during this Parliament) ihali be Steward for the trial 

of the Earl of Strafford only 

15. On the 20th of March, 1640, Lord Strafford having,, by pe* 
tition, defired to examine fqme Members of the Houfe of Commons 
as witneiTes upon his trial ; the Houfe of Commons leave thofo 
Members named in the petition to do therein as they fhall pleaie, 
without thereby giving any offence to the , Houfe. 

16. On the 2oth of March, 1640, the Commons arrange the 
manner in which the Committee of the Houfe fhall fit in Weflmin- 
fter Hall, without intermixture of any others, in the place prepared for 
them j and that, in refpedt of the inconveniency of it, the Members 
fhall not come to meet at the Houfe, but cUme diredly to the place 
of trial -f* — Mr. Speaker is to be prefent in fome private place, and as 
a particular Member of the Houfe ; but no order is to be made upon 
this. 

17. On the 22d of March, 1640, the Commons refolve. That 
in cafe the Earl of Strafford fhall afk leave, or fhall have liberty 
given him to fpeak any thing by way of defence, before fuch 
time the Members, that are appointed to manage the evidence, 
fhall enter into the managing of their evidence, that then they 

• This Lord High Steward was the Earl of Wales fat. VoK VIII. p. 41 ; and in the 
of AnlndeL— See his chara^er very wel) preface to that volume, 
drawn by Lord Clarendon^ in Hiftory of the f On the 30th of March, 1641, and 
Rebellion, Vol. 1 . p. 44. He adds, p. 171, and on the 2d of April, there is an order for 
That he was made choice of by the Lords the Houfe to meet the next day, at Wellmin* 
for this office (in the abfence of the Lord fter Hall, as a Committee, and fo during the 
Keeper, who was very fick) being a perfon trial; and, on the 8th of April, the Houfe are 
** notorioufly difaffefled to the Earl of Straf- to' meet the next morning, at eight o^clock, as 
ford.’*— Rufli worth has given a particular a Committee, in Wefiminfier Hall ; and in the 
account of the ceremonies at the trial ; and of Houfe at two o’clock, 
the places where the King, Queen, and Prince 

fhall 
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fliall interpofe ; and if fb be, that notwithftanding fuch Interpofi- 
tion the Lords iliall give him leave to fpeak, that then they lhall 
forbear to proceed further in the managing of their evidence, until 
they have repaired unto the Houle, and received further order from 
them. 


18. On the 23d of March, 1640, the Lords refolve, (i.) That 
Lord Strafford be not admitted to fpeak at his trial, before the 
Houfo of Commons have fully managed their evidence againft him ; 
(2.) If a witnefs gives evidence for the Commons; after the evidence. 
Lord Strafibrd may alk him queftions : (3.) If Lord Strafford ex- 
cept againlt a witnefs, he is to be heard, before the witnefs gives in 
his evidence. 

19. On the 25th of March, 1641,, the Committee appointed to 
manage the evidence at Lord Strafford’s trial, have liberty to proceed 
upon fuch articles, as they fliall think mofl important for the 
fpecdiefl: expediting of the trial j and to contract, and to proceed, in 
fuch manner as they fliall think mofl .expedient. 

20. On the 2d of April, 1641, Mr, Pym went to the Lords, 
to defire that fuch of their Lordfliips, as this Holife lhall have 
occalion to make ufe of at the trial of Lord Strafford, would be 
pleafed to be prefent at the faid trial — and by name, the Lord 
Treafurcr, &c*. — Mr. Pyni likewife nominated fome Member.s 

of 


• The Lords, anfwcr That the other 
Lords named ihould be prefent conlUnily ; 
but they defired that the Lord 'rrenfurer 
might have notice upon what day he is to 

•• be prefent; in regard he fits not upon the 
trial, being a Bifiiop.” This Lord Trea- 
fiirer was 1 iiyon. BifiiOD of T.ondon: ** a man 
** fo unknown/* fays Lord Clarendon, that 
his name was fcarce heard of in the king- 

VoL. IV. 


dom ; he had been, within two years before-* 
“ but a private chaplain to the King, and the 
“ prefident of a poor college in Oxford.— But 
Archbifiiop Laud was infinitely pleafed with 
« what he had done; and unhappily brlii'ved, 
•• he had provided a llrongcr fapport for the 
church.** Hiftorv of the Rebellion, \ oh 1. 
p. ^6 — See in hi.s life in the Biographia 
Britannica, an account of his cou^lud from this 
^ lime 
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of the Houfe of Commons; viz. Mr. Treafurer, Sir W. Penny- 
man, &c. — A note of thefe names was given to the Serjeant ; and 
he was ordered ter give notice to the Members, to be there prefent, 
upon all occafions* 

21. On the 28th of June, 1641, a melTage is brought from the 
Commons to the Lords, to acquaint them, that they formerly* 
brought up an impeachment of High Treafon againft the Arch- 
bilhop of Canterbury, which hath lain afleep ever fince ; but that 
now, intending to proceed, and examine witnefles, the Commons 
defire their Lordfliips, that a Selecft Committee may be appointed,, 
to examine fuch witnefles as the Houfe of Commons fhall defire, 
and that to be in the prefence of fome. Members of the Houfe 
of Commons. — The Lords appoint the fame Committee of Lords 
to take the examination of witnefles upon oath in this caufe, as 
were appointed in the caufe of Lord Strafford. — Mr. Attorney 
Genera], and Mr. Serjeant Glanvylle, to write down the exami- 
nations 


time to the King’s death, when he attended 
his'Majefty on the fcafFold, with the converfa- 
tion that paffed between them there.^Aftcr 
the Reftoralion, he was tranflated, to be 
Archbiihop of Canterbury. Whitelockc gives 
the following charadlcr of him,— Whilll he 
refided on his living at Somerton in Oxfordr 
ihire, he was much delighted with hunting, and 
kept a pack of good hounds ; and had them 
ib well ordered and hunted, chiefly by his own 
ikiil and direflion, that they exceeded all other 
hounds in England, for the pleafure and or- 
derly hunting of them. He was a perfon of 
great parts and temper, and had as much com- 
mand of himfelf, as of his hounds ; he was full 
of ingenuity and mceknefs, not apt to give 
oiFence to any, and willing to do good to all.” 

Wbitlocke^s Memoirs, /. 23. 

♦ See before, p. 12S. 

f Neither of thefe were at this time Mem* 


bers of the Houfe of Commons, but afliftants 
to the Houfe of Lords.— The further proceed- 
ings againft Archbifhop Laud, being all fub- 
fequent to the 4th of January, 1641, and. 
fome of them deferred fo late as into the year 
1644, do not fall within the compafs of this 
work— being in times, from whence no pre- 
cedents ought to be drawn, to juilify the pro- 
ceedings of cither Houfe of Parliament.— The 
curious reader will find them in the Journals 
of that period; and in the State Trials, Vol. L 
p. 803, faid there, to be written by the Arch- 
bifhop during his imprifonment in the Tower. 
—Sec particularly in page 817, the Arch- 
bifhop’s account of the mode in which his. 
trial was condufled. He was afterwards con- 
demned by an ordinance, and executed on the 
loth of January 1644-5. before Note f 
page 149. 
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22. On the iithof Auguft, 1641, the Lords, at a Conference, 
offer to the confideration of the Commons, Whether the charge 
brought up by them againft the thirteen Bifliops (which is in- 
ferred in the Commons Journal of the 4th of Auguft) is not too 
general for the Biftiops to make anfwer- to, or for the Lords to 
ground a judgment upon ? — and if it be fo, then, whether the 
Commons would not form a particular charge in writing againft 
the faid Bifhops, upon the verbal charge which they have brought ? 
or, that the King's Attorney ftiould draw up a particular charge, to 
which the Biftiops might make a particular anfwer, and the Lords 
proceed to judgment thereupon ? — On the 13 th of Auguft, the Com- 
mons deliver a more fpecific charge. 

23. The Lords refolve, upon the 17th of Auguft, 1641, That 
fuch of the Biftiops that are impeached may fit in the Houfe, with- 
out voting, when it is in debate. Whether they ftiall have farther 
time to anfwer or not? but that they ftiall not fit in the Houfe 
whilft the merits of the caufe are in debate ; and that, whilft the 
manner of proceeding in the caufe is in debate, the Biftiops tiiay fit, 
but not vote *. 

24. On the 23d of Odober, 1641, the Lords aftign counfel to 
the impeached Biftiops — and on the 26th of Odlober, the Com- 
mons demand a Conference with the Lords, concerning the 
fequeftenng the thirteen -Biftiops, accufed by the Commons, from 
their votes ia Parliament ■f'. — -On the 12th of November, twelve 

* The Lords, upon the 17th of Auguft, eluded from their votes in Parliament;— See 
give leave to three of the impeached llilhops a!ib what reaibns were urgctl, at the faincCon- 
to go into their diocefes. fercncc, by Mr. Soliciior (Jcneral St. John, 

f This Conference is reported in the Lords for fufpending all the Biftiops from voting on 
Journal of the aSih of O^lober, with the a Bill that was depending for difabling nil 
reafons of the Commons, as Bated by Mr. perfons in holy orders to cxercifc any jurif- 
Pyii), why ihcfe thirteen Bilhops Ibould be ex- “ diblion or auihoriiy temporal.” 

Z 2 
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of the Bifhops deliver in their anfwer, confifting of a plea and 
demurrer.— The Bifhop of Gloueefler pleads. Not guilty.— This 
is fen t to the Commons ; who refolve, “ That this plea and de- 
murrer of the Bifhops is dilatory and infufficient and that they 
have made no anfwer ; and that they may be required to put in a 
peremptory anfwer, fuch as they will Hand to.— On the 6th of 
December, the Commons defire, notwithftanding this plea and 
demurrer, to be admitted to their proofs, and that the Biihops may, be 
brought to judgment. — 1 he report of what had pafled at this Con- 
ference is made to the Lords by the Archbiihop of York, on the yth 
of December. — On the nth of December, the Bifliops adhere to 
this mode of proceeding; which is communicated to the Commons 
on the 1 3th * ** . 

25. OnTthe 23d of Oftober, ifiqr, the Lords fend word. That 
they intend to proceed againft Judge Berkley on a particular day,, 
that the Ifoufe might be ready. — On the 26th of Odlober, he is 
brought to the Bar of the Ploufe of Lords, as a delinquent, where 
the impeachment againfl him for “ High Treafon ”, is read.— He 
pleads. Not guilty -)*. — Counfel are afiigned him in point of lawj 
which may happen upon matter of treafon, and in point of law and 
fa£t, which may happen in matter of mifdemeanor 

26. On 

• 1 find no further proceeding on this fub- and the proceedings upon it will appear in the 
}c£l in the Journals of cither Houfe.— -The further part of this title.— See alfo the anec- 
Biihops were ad vifed,. within a few days after, dote related before, in the note, p, 134, from 
toprefent a petition and proteftation to the the Life of Archbilhep Williams, who was 
King, llating the menaces and affronts which the advifer of this petition and prottftation. 
they had received in their attendance on Par- f Sec what is faid upon this impeachment, 
liamcnt,*fo that they no longer dared to fit p. 149 of this volume, 8. In Judge 
and vote in the Houfe of Lords ; and “there- Berkley’s petiiiun, whieh is prefented to the 
fore protefling againft all laws, votes, or- Lords on the 26ih of Odober, he dcfircs the 

** ders, refolutions, and determinations which Houfe will admit him to have Coiinfcl, in point 
“ had been pafled fince the 27th of December, of law, upon the matter of High I'l eafon, of 
“ 1641, as null and void, and of no efted.”— which he is impeached. 

The King communicated this petition to the There were feme further proceedings in 

Houfe of Lords, on the 30th of December i this matter in the courfe of the following fum* 

mer. 
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26. On the 4th of December, 1641, the Houfe come to fcveral 
refolutions againft Daniel O’Neile. — On the 6th, they refolve. 
He (ball be acculed of High Treafon* j and on the 17th of De- 
cember, the Houfe is of opinion to proceed by way of accufafjcri 
and impeachment. — On the i8th, the articles are read and voted, 
and ingrofled. — He is impeached the fame day at the Bar of the 
Houfe of Lords ; and immediately committed, at the requeft of the 
Commons. 

27- On the 3 ill of December, 1641, a Committee is appointed 
to conlider of the impeachment of the Bilhops, who had ligned the 
petition and proteftation, and bow the Houfe Ihall bell proceed, to 
bring tl’iem to a fpeedy trial -h • — On the 3d of January, the Lords- 
allow them Counfel, to advife them in their defence. — The proceed- 
ings went on into the next year. 

28. On the 6th of December, 1 660, when the articles of im- 
peachment againft W. Drake, for publiQiing a feditious pamphlet, 

mer, but, being fubfequent to the 4th of of I'^igh Treafon.-— The articles are not' or- 
January, 1641, and containing nothing very dered to be carried up, till the 2.6th of March,, 
^lecial, they are not entered in this work. 1642. 

Lord Clarendon fays, “ The judicature of the f See what is faid before, in the notes, 
Houfe of Peers (though their number was but p. 134 and 172. — This petition and protella- 
ten, for there were no more at the fentence of tion is entered in the Journals of both Houfes 
Judge Berkley) had helped them all they of the 30th of December.— A mongft other 
could. Judge Berkley, Who had been com- things, they protcll, againll all laws, orders, 
mitted to the Tr'^'-rr, Ihortly after the be- ** votes, refolutions, and determinations, as in 
ginning of the Pai ii.uruTiton a charge of High themfelves null and of none eil'ed, which in? 
Treafon, and, fincc the beginning of the war, their abfence, fince the 27th December,, 
permuted to iit as foie Judge in the King’s ** 1641, have already pafied in the Houfe of 
Bench one whole term, was now (the latter ** Lords, during the time of this their forced 
end of the year 1643) brought to judgment; " and violent abfence from the faid Houfe.” — 
and by their. Lordlhips fined the fum of They are impeached, ** For endeavouring to 
20,000/. and made incapable of any place of fubvert the fundamental laws of this king- 
jadicature.” Bijt, of the Rebel, Vol, 11 ./. 290* ** dom, and the very being of Parliament, by: 

^ Here is another inftance of a Commoner ** preferring this petition, and making, the 
impeached at the Bar of the Houfe of Lords proteilation expreBedin the petition.’* 

iatitiedy 
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iatided, ** The Long Parliament revived,” are read*; the Lords 
immediately order the iaid W. Drake to be af^rehended as a 
delinquent by the Serjeant at Arms ; and to be brought before 
the Lords in Parliament to anfwer his charge.— On the 12th of 
December, Drake is accordingly brought as a delinquent to the 
Bar, when the articles are read to which he anfwers, ** That he 
■*' confeiles he did write and publiih the book ; but had no intention 
** of fedition — 'That he is forry, and fubmits himfelf to their Lord- 
** Blips mercy.” — On the 1 9th of December, the Lords taking this 
again into confideration, refolve, ** That, as they apprehend they 
“ may not have time, before the dilTolution of the Parliament, to 
" proceed in judicature againft him, the King’s Attorney General 
do, in his Majefty’s name, proceed againfl: the faid W. Drake, in 
“ the Court of King’s Bench, upon the faid offence, according to 
“ the ordinary courfe of law •f'*” 

59. On the 3d of January, 1666, when the articles of impeach- 
ment againft the Lord Mordaunt, for illegally and arbitrarily im- 
prifoning Mr. Tayleur, are read in the Houfe of Lords— the Lords 
appoint a Committee to fearch for precedents, and what proceed- 
ings have been had in cafes of the like nature j and, at the Lord 
Mordaunt’s requeft, dire<n', that he lhall have a copy of the articles j 
and appoint a day for him to offer to the Houfe what he fhall 
have to fay concerning the faid impeachment. — On the loth of Ja- 
nuary, the Committee report J four precedents of impeachments from 

the 

• Sec thefe articles in the Lords Journal of " of November, 1640, is now determined 
the 6th of December. and, though the Judges give an unanimous 

t See before, note 135.— What further opinion in the affirmative, the Lords flill think 
fleps were taken in this matter docs not ap- proper to order the Attorney General to prc-. 
pcarj probably no profecution whatever was pare" a declaratory Bill upon this fubj‘e£t. I 
had; becaufe, on the 31ft of May, and 6th of do nochnd any progrefs made in this Bill (the . 
June, 1661, the Lords thcmfclves fo farcoun- third upon this fubjed) it certainly did not 
tenanced the ilodtrine contained in Drake’s paft. 
book, as to put a qucltion to the Judges, % This report is as follows : 

^ Whether the FajHament, begun on the 3d The ift precedent, (i.) is the cafe of the 

Lord 
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the Hou& of Coitunons, of Peers, for mifdemcanors.— On the I'ytK 
of January, the Lord Mordatitil puts m his anfwer which is oom> 


Lord Latimer, in the Roll 50 Edward UL 
2i.«-See this before, p. 51 in this volume, 
(a.) ** The fecond is in the 25th biP.Heiwy 
** VIII. where the Bidiop of London was 
** impeached by the Houfe of Commons, for 
imprifoning Thomas Phillips, for fuVpkion , 
ofherefy.*' ‘ 

The Journals of the Houfe of Commons of 
this period, the year IS33> are nocexilling; 
but the entries in the Joarhal of the Lords, in 
the ill vol. p. 65, of the proce dn between 
the two Houfes on this lubje^l . are curious, 
and worth tranferibing : 

« Septimo die Februarii, i53 3.-rHodie, a 
l 5 omo Communi allatae funi iiaatuor BillaB— 
Quarum tenia in papyro fenpta, concernit 
querimoniam Thomae Phillips ( qui dlutino tem- 
pore in prifona conclufus eft, ut dfl* h r,li luf- 
pedlus) adverlus Johannem London . Ef t.co- 
pum— Et quarta, comptcheudi" ji tkoi*. ^ urn 
objedionum prefato I’hcM. a* P'.il p'’ hji ti- 
tarum, quam rcfponlionum ^ r ipfum 'fho* 
mam fa^a. 

‘‘ Nono die Februarii ,— 1 1 ^ billa in pn- 
pyro icripta, a Domo Cv-r ( 1 nh lunfmiira, 
concernens querimoiium T« I iDlips, ad* 
vcrius Johannem London, £ Mkopurn, cum 
didla bilia articuloruii»,ymt .7 lunt 1. '■tx . qv,j 
auditis, memorati Domini exu j^uaoant, ui aon 
ad hunc illuftrem benacum, iue C ntilium, 
pertinet de talibus frivolis reoas confultare ; 
idco decretum luit ut redadae iuerint ad JJo- 
mom inferiortm. 

" Secundo die Martii,— Ilodic, Epifeopus 
London, memorads Dominis iutimabat, die 
fuperiere fe (quibufdam a Domo Communi 
deftinatis ilium nquirentibus, ut llatim in 
feriptis talibus rebus reipondcrit, quas quidam 
Thomas Phillips, in turre Londonienii per ip- 
fum Epifeopum detentus, adverfus eum incul- 
pabat) dixilTe, ut querela prefati Thoms Phil- 
lips, a Domo communi in feriptis ad fuperi- 
orem allau fuit; quae excogitata fuit res fiL 


volis in eo loco confultanda, adeo remilTa fui^ 
ad Domuib inferiorem ; et in ea re nihil egerit, 
donee opinio prefatorum Dominorum cogno- 
fceretar.-»Quibas verbis auditis, omnes Pro- 
ceres’, tarn Spirituales quam Temporales, una 
voce dicebant, qi^od non coitfentaneum fair 
aliquem Procerum predidorum alicui in eo» 
•loco refponfurum.*' 

(3.) « The third cafe,' was the impeach- 
** mentof the Houfe of Commons, the 20th of 
** July, 1641, againll Matthew Bjftiop of Ely, 

concerning whom there was no further pro- 
« cecdings upon this impeachment.’*— See 
b fore, p. 129 of this Volume, N® 12. 

(4.) d he fourth was the impeachment of 
« John Earl iff Bridgewater, by the Houfe of 
“ Commons, the 3oih of Auguft^ 1641, upon 

the c,>mplaint of Sir John Corbet; upon 
“ uiiicn impeachment there was no proceed- 
" i*i(? to judgment/*— Sf e, in the Commons 
Jouinal oi the 41)1 of June, 1641, the report of 
Sir John C ahti’s cafe; and on that day, and 
the 29th Oi July, and 25th and 29*^hof Auguft,. 
tlv protCv dings which lUe Lords here call aa 
impe icliment, 

• 1 he Lords had, on the loth of January, 
upon the report from the Committee appointed 
to fearcii for precedents, allowed the Lord 
Mordaunt till this day, the 17th of Janu^lry,^ 
for putting in his anfwer — But on the i6thy 
the Commons fend a meflage to their Lord- 
ihif s, to put them in mind of the bufinefs of 
this impeachment : when the Lords, on the 
17th of January, appoint a Committee to con- 
fuh*r in what manner Lord Mordaunt’s an- 
fwer (hall be communicated to the Commons^ 
they at the fame time direil the Committee 
alfo to coniider, how to acquaint the Houfe of 
Commons of their onfeafonable meflage yef- 
terday, in putting them in mind of the Lord 
Mordaunt’s bufinefs, when the Lords had ap- 
pointed this day for that purpofe- 
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mi)|itcAtcdi by incilftge to the Commons on the i8th -On 'the 
aift of JaiMiaiy, the Commons defire die Lords to appoint a day for 
proceeding on the impeachment. — The "Lords immediately appoint 
the day j and, at the Lord Mordaunt's requeft, aflign him counfel, 
with an order for witneffes.— Some of thefe witneffcs being Mem- 
bers of the Houfe of Commons, the Lords acquaint the Commons 
with this, by meflage, on the 2 ad, ** that the Commons may give 
** dircdtions for their attendance at the hearing.” The Commons 
immediately give leave for the Members named to attend, and at 
the fame time order Mr. Seymour to- deliver to the Lords the 
names of fuch witnelTes as are to be examined to make out the 
impeachment j and that the Lords be defired to make forth a fum- 
mons for their attendance at the hearing ; which the Lords im» 
mediately comply with* — The Commons, on the 22d, appoint the 
perfons who are* to manage the evidence, at the hearing upon 
thefe articles. 

30. On the 1 2th of November, 1667, a meflage is brought up 
by Mr. Seymour to the Bar of the Houfe of Lords, impeaching the 
Earl of Clarendon of treafon, and othef high crimes and mifde- 
meanors, and dcfiring he may be fequeftered from Parliament, and 
committed forthwith to fafe cuftody.— -The Lords debate this mat- 
ter on the 1 2th and 13th of November ^ and on the 14th refolve. 

That the Commons be informed, that the Lofds have not com- 
plied with the defires of the Houfe of Commons concerning Lord 
Clarendon’s commitment, and fequefiering from Parliament, becaufe 
the Houfe of Commons have only accufed him of treafon in gene- 
ral, and have not afligned or fpccified any particular treafon And 
the Lords defire a Conference on this fubjedl -f*. — The Commons 

^ It does not appear from the Journals that Commons, occailons a debate on that day, 
the Commons made any replication to this and the i6tb»— The fubflance of this debate 
anftver. is to be found in the proceedings ^ainft Lord 

f This Conference is held on the 15th of Clarendon, in Vol. XL of the State Trials, 
Novembei^ and, on being reported to the p* 5 64.«-and in Grey’s Debates, Vol L p* 41* 


agree 
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agree to this Coniference, and on the i6dt of November appoint i 
Comnoittee to draw up reafons for the Commons proceedings 
Tinfe real(ms are reported in the Houle of Lords on the 19th of 
November. — On the 20th, after reading precedents and much de- 
bate, the Lords refolve * 1 *, ** That they are not fatisfied to comply 
" with the defire of the Commons j” and they defire a Conference 
with the Commons upon the fubjed^-matt» of the laft Confidence 
— On the 23d of November, the Commons agree to this Coakr^ 
ence.— 'But before this mefifage can be delivered to the Lords, the 
Lords, on the 25th of November, fend a mefiage to the Commons, 
by two of the Judges §, to acquaint them, “ That upon the prece- 
** dents and reafons of the Houle of Commons, and the whole de- ' 
** bate thereupon, the Lords are not latisfied to comply with the 
*• defires of the Commons, for fequeftering and committing the Earl 
** of Clarendon, without any particular treafon affigned or f^i- 

• Thefe reafons are entered in the Commons ** fined, tar the fafety and prefervatson of the 
Journal of the i8th of November They dc« whole, which is itfelf ; and it may therefore 

dare, That what can or ought co be done, ^ do, fbr prefervadon of itfelf, wfutfoever is 
by either Hoiife of Parliameat, is bed not repugnant to natural jadice/* 

known by the cuflom and proceeding of f See, in the Lords Joaroal of the foth of 

Parliament in former times; and that it November, the protefi of feveral Lords againit 
doth appear, by example, that, by the this refolotion, with their reafbns fbr dififent-* 
courfe and pradice of Parliameat, the ing. 

•• Lords have committed fuch perfons, as { This meflbge from the Iicmls brooght on 
have been generally charged for high trea- a difpate between tlH two Houfes ; the Hbnfb 
^ fon, though the particular treafon hath aiot of Commons alleging, ^ That the Lords^ 
been fpecified^that great danger might « > o«ld» in this indance^ ha^ aflted a Fret 
arife from the efcape of the party, or his ac« << Conference/’— The proceedings between 
« complices, and other inconveniences, if the the Houfes on the fubjed of this difputc, are’ 
** fpecial treafon was alleged;” and they con- referred to before in this Volume, p« 56, and 
elude by urging, are infeited in the Appendix, N* 6, 

** That the proceedings of inferior courts, § The Judges going to the Houfe of Com-^ 
** faetniieen the King and the fubjed, or be- mons to deliver this meiTage, are met by jdie 
tweeiLfubjed and fiibjed, and thediferetion Meifisngert of the Commons coming to agree! 
«« of Judges in fuch couits, are bounded and- to the Coofyretmt, and are by them dneded 
limited by the dtferetton of the Parliament to return to the Lords, without delivertng their* 
which Uttfis them; but the diferetion of mefiage; which is afterwards ccrntnunicated 
^ the Parliament is and ought tube uncoa- to the Commons at the Conference, ^ 

A a 
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** fied.*’-— Oli the 26th of November, the Commons demand a Free 
Con^rence, to which the Lords agree * j and which is held bn tliS 
— The Lords adhere to their firft refolution J ; and, on 
3d of December, they receive from the Earl of Clarendon a petition 
and addrefs, in which, after il:ating his jullification, he acquaints 
their Lordihips that he has withdrawn himfelf from fo powerful a 
ptofccution.— The Comnaons adhere on their part $ and, on the 5th 
of December, reiblve, (i.)**That when any fubjcdl fhall be im- 
peached of High Treafon, generally, by the HouTe of Commons, 
“ before the Lords in Parliament, and defired to be forthwith Hb- 
“ cured, fuch perfon impeached ought, for the Ihfety of the King 
** and kingdom, to be accordingly lecured.”— And (2.) “ That 
“ when fuch impeached perfon thall be fecured, the Lords may 
** limit a convenient time to bring his particular charge before them, 
“ for the avoiding delay in juftice*” 

31. On the 1 6th of April, 1668, a Committee is appointed 
to draw up an impeachment againd Sir William Penn, for em- 
bezzlement of prize goods ; and they are to foarch into precedents 
in relation to the fufpenfion of Members from fitting whild they 
are under impeachment On the 21 d of April, the articles arc 

* Hot however without referring it to their the defires of the Gommons for committing 
Committee of Privileges, to confider prece- «« and le<}uefiering the £arl of Clarendon, 
cedents, and how a Free Conference may be ** upon their impeachment of trfaron* is an 
granted without pre|adice to the, piivikgfl^lpf obftruflion to the public jufiice of the king- 
the HottTe.-^The Earl of Denbigh, on the « dom, and, in fhe precedent, of evil and dan- 
ayth of November, reports the precedents, gerous conieqnence.’*^See the debate pre- 
a^ that the Members of the Committee were vioos to thw relblatioii in the State Trials, 
equally divided ; fo refer it lo the determina- Vol. II. p. 569 «— and in Grey*s Debates, 
tion of the Ifoufe* Vol. 1 . p. 54* 

f See the report of this Conference in the 4 Upon the report from this Committee, 
Lords Journal of the apth of November; and, Sir William Pennjs, oa the axft of April, 
as it is an important fubje^ it is inierted in Aifpeoded from fittbg in the Houfe whsift the 
the Appendix tcTthis Volume, N* 6. impeachment againft him is depending ; and 

t This being communicated to the Com- the Committee are further dire^ed to fearch 
fftons, they refolve, on the ad of ^cember, for precedents touching the expdfiqn of Mem- 
^ Thai the Lords having not complied with hers impeached* 

reported^ 
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reported, agreed to, and ordered to be ingrofl^ — Tliejr are delivered 
at a Conference on the 24fh ; and Sir William Pena is ordered to 
attend at the Lords Bar on &e 27th* to be heard what he has to 
fay thereupon,— The Lords alfo dir^ their Committee of Privileges 
to perufe the Journals, and fee what hath been the manner of pro- 
ceeding againft perlbns impeached by the Houfe of Commons of 
miidemeanors On the 27th of April, Sir William Penn defires 
farther time, and to have Counfel afiigned him ; the Lords grant 
him a copy of his charge, allow him two more days to put in 
his anfwer, arid affign him the Counfel, whom he names. — On 
the 29th he' puts in his anfwer, a copy of which is fent to the 
Commons. It is read on the 4th of May, and the Committee 
appointed to prepare the impeachment are ordered to draw up a 
replication *1”. 

32. On the 5th of December, 1678, after the charges of im- 
peachment againft the Lord Arundel of Wardour, and the other 
Lords, for being concerned in the Popifh Plot, are delivered at the 
Bar of the Houfe of Lords— a Committee is appointed, by the Com- 
mons, to prepare and draw up articles j and this Committee are 
impowered to fend for perfons, papers, and records. ^ — On the 14th 
of December^ the firft twelve perfons named on the Committee . 
aPe appdrited a Committee of Secrecy, to draw up the articles, and 
prepare the evidence §. 

33. When 

• This Committee make their report on Pennfyltrania. Sec the life of the fon, in the 
the 27th of April of feveral precedents ; from Biograph. Britannica. 
which it appears that the praftice, with refpeft t The Honfe being acquainted* by Mr. 

to the commitment of fuch perfons* lud been Speaker* that Mr. Vaughan was the thirteenth 
variott$.-^Sir William Penn was not taken perfon— it is ordered* That Mr. Vaughan be 
into cuftody* either by the Lords or Commons, added to the faid Commitcee; 

f It docs not appear that this Committee i The accufation againft ihefe Lords was, 
made any report* or that this matter proceeded upon the evidence of Titus Oates* for accept* 
farther.— This Sir William Penn was an Ad- ing commiftbns from the Pope.— Lord Arun- 
miral ; and was father to William Penn, the del, that of Chancellor— Lord Powys* Trea* 
Quaker* the founder of the government of furcr— Lord Bellafyfe, General— Lord Petre^ 

2 Lieutenant 
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33. When the Commons, 0n the 23d of December, 1678, bring 
Bp the impeachment, with the sticks of charge, againft Lord 
Danby for High Treafon, and other high crimes and mifdcmca- 
nors, they pray, “ That he may be fequeftered from Parliament, 
** and forthwith committed to fafe euftody.”-— The articles are read, 
and Lord, Danby is heard in his place, in relation to the charger 
and a qucllion being put, Whether the Lord Treafurcr /hall now 
withdraw ?” it paffed in the negative.— On the 27th of Decern* 
her, the Lords debate this meffage from the Commons, and propoie 
ieveral queftions to the Judges *, which they anfwer : The quef- 
tion then being put, “ Whether Thomas Earl of Danby, Lord 
** High Treafurer, who dands impeached by the Hoafe of Com- 
mon, fliall be now committed?” it was refolved in the nega- 
tive J*. 

34. The 

Lieutenant General— and Lord Stafford, Pay- for HigK Treafon of any kind,, if they fee 

tnafter General.— See the account of thts in caufo/* 

Burnet’s Hiftory, VoK L p. 430^ f It appears from the Lords Journals, that 

^ Thefe queHions were : the Lord Treafurer continued to fit, and to be 

1 . Whether the Judges do not always com- prefent in the Hoofo of Lords, till the 30th of 
mit, or take bail, upon an acculktion^ m doe December, when the King prorogued the Par- 
form^ of mifprifion of treafon ? liament, and afterwards, by a proclamation 

To wliich the Lord Chief Juftice gives the dated the 24th of Janoary following, diffolved 
vnanimoos anfwer from all the Judges^ it.— This refufal of the Lords to commit Lord 
That the Court of King’s Bench, upon an Danby, brought on a debare, which is in Grey*li 
accufation of mifprifionof treafon, do always Debates, Vol. VI. p. 399.— See In Burnet’s 
commit, or take bail, as they think fit. Hiftory, Vol. L p. 441, the ground on which 

a. Whether, if any perfon foall be indHled the Lords proceeded, vin. Whether this 
by a grand Jury of mifpriiion of treafon, the ** ought to be received as an impeachment 
Judges are not in juftice obliged to commit for High Treafon, only becaufe the Com- 

him, without taking bail ? mons had added the words Trta/on in 

To which they anfwer unanimoufly, " That it j— and that, even fuppofing the charge 

** the court of King’s Bench may bail him,” to be true, it was not within the ilatute.”— 

3. Then it was propofed to the Judges, It appears, that the difpute between the two 

Whether the Judges can bail any perfon, Houfes on this fubje^l was the caufe of the im» 
** in cafe of mifprihon of treafon, wherein the mediate prorogation, and diffolucion, of the 
King’s life is concerned ?” Parliament.— Thus ended this Long Parlia- 

To which they fcvcrally anfwer, ** That ment, which hid continued from the 8th of 
the court of King’s Bench may take bail May, 1661, to the 24th of January, 1678-9, 
9 a period 





Tbd i^ltathent, in whicb Ii.ofd D.inby« and thn five P6pi(h 
Lofdl^ had bsea knpeadiadr bning diflbtvtd by a prdclaidation of 
the 24th of January, 1678, and a new Parliament being ftim- 
moned to meet on the 6th day of March following—on the i ith 
of March *4 the Lords apptoiiit a Cortimittee, to condder Jn what 
ftate the impeachmenlts brought up in the laft Parliament now 
Aand, and to report to the Houfe.<-><}n the 12th of Matc^, Lord 
Shafte&ury reports how the inipeachtnents ftood> as well againft 
Lord Danby, as agaihft the Popifli L^ds, with all the Circdm*^ 
ilances that pafled in the left Parliament J* ■— This report is referred 
to the Committee of Privileges, to conftdeir and to report their 
opinion thereupon to the Houfe.— The King having, on the 13th 
of March, prorogued the ParUaffiefit two days on the tyth 
March, in the nejtt fellioii, the order to the Committee of 
Privileges is repeated, to coMde^ of the Ibtte of ihefe khpeach^ 
meats. And da thO 18th' Lt^d £ftet reports, and r^erS for a 
ftate of the fads to the report made on the 12th of March; and 
that their Lordihips are ofopioion^ " That the diflblution of the laft 
** Parliament doth not alter the ftate of the impeachments brought 


a pitt-iod of almoll eighteen years, Ih the in- 
terTaU between the dt(Iblution of this PatHa- 
inent and the meeting of the next, Charleltf 
the Ild. granted a pa»bn to Lord Dsfnby, 
the validity of which was fo ibenaoiifly dif- 
pttted by the Houfe of Commons , as will be 
fsen in the fequel of this work, BomePs 
Hiilory, VoL I. p. 453, and ^e Appendix to 
^it Volume, N® 7. 

* The appointment of this Committee was 
ip coniequence of the fpeecK of the Lord 
Chancellor Finch, afterwards Earl of Not* 
Ungham, on the firft day of the feifion 
** The King hath refufed the petitions of the 
** Lord^, who, during the interval of Parlia* 

liament, deiired to be brought to their trial; 
** and, after fo long an iinprifonment» might 


*• relfohably have expelled it: but his Ma- 
« jefty thought it fitter to referve them to a 
** more pubiie c6hf|neuous trial in Parlia* 
« inent ; fot which dadfe thdr trial ought 
•• now to be baftened, for it is high time 
** there ihould be fodie period put to the ira- 
^ piifonment of the L6rds.”--^Lords Journal, 
the 6th of March, 1678. 

f See this report in the Lords Journal of 
the ixth of March. 

t This proi^gatibh was iht de necefiary by 
the difpute which arofe between the King and 
the Houfe of Commons, abput his Majefiy^s 
approbation of Sir Edward Seymour to be 
Speaker.— **Upon this point, fee Vol. 11 . of 
this Work, p. 204 and 210. 
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** up by the Commons in that Parliaitofent.”— -On the 1 9th of March, 
the Lords* after much conftderation* agree with the CommiMee in 
this opinion 

35. Qn the 20th of March, 1678, the Commons appoint a Com- 
mittee of Secrecy, to take informations and prepare evidences, and to 
draw up articles againft the Popifti Lords impeached in the laft i^ar- 
liament, on the 5th of December, 1^78 and they have power to 
fend for perfons, papers, and records.— On the 3d of April, 1.6791 
thefe articles are reported ; and on the 7th of April are ordered to be 
carried to the Lord?, by Lord RuiTell. 


1' 36*. On the 2oth of March, 1678, the Commons refolve, nmine 
Qontradkentet that .a meflage be fent to the. Lords to put them in 
mind of the impeachment againft Lord Danby -f-, and to defire that 
he may be forthwith committed to fafe cuftody. — On the 2 2d J, this 


^ It may be curious to remark^ that almo(l 
on the very firft day of the m<fetin^ of the ' 
FftrliamcAt fammoned by James Ild^ v^. on ^ 
the 2 2d of May, 1685, the Lords refolve, 
“ That this oriler oC|he 19th pf March, 1678, 
** Ihall be reverfed and annulled as to im- 
peach ments.”^There is a prpjteil%ned by 
Lord Anglefey, and other Peers, againft this 
refolution. (i.) *'Becauie it doth extraju- 
dicially, and without a particular caufe 
** before us, endeavour an alteration in a judi- 
cial rule and order of the Houfe, iu the 
higheft point of their power and jvdicature.” 
(2.) ** Bccaufe it fhakes and lays aftde an 
order made and renewed upon long coofi- 
** deration, debate, report of Commons pre- 
cedents, and former r^foludons, without 
permitting the fame to be read, though called 
for by many Peers; and againft w'eighty 
reafons, as we conceive, appearing for the 
** fame; and contrary to the pra^ice of former 
times.^' (3*) “ Bccaufe it is inherent in 


every court of judicature to aflert and pre- 
fci*^e 4 hc foVmcr rules of proceedings before 
^ thtm,. which therefore mnft be fteady and 
certain ; efpecially in this high court, that 
the fubjed and all perfons concerned may 
knowhow to apply thcmfcl’es fprjuftice; 
The very Chanccfy, King's Bench, &c* 
have their fettled rules and ftanding orders, 
from which there is no variation/'— See, 
upon this fubjed, the proceedings in the third 
Chapter of this Title, in the cafe of impeach- 
ment of the Lords Peterborough and Salilbury, 
in October, 1690— and of the Duke of Leeds, 
the 24th of June, 1701. 

f This impeachment, and the articles, had 
been carried up to the Lords in the former 
Parliament, on the ajd of December, i678« 

J The firft mclTage had been delivered by 
Lord C^vendilh, on the 21ft of March; but 
the coniid^ration of it being adjourned by the 
Lords till the next day, occalions this new 
meftage. 
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mcffage is repeat^, and font up hy Lprli Annefly On the 24th 
ei March* che Comtn«ns fend itp jalhird n^eilage to, the fame pur- 
port :-—the Lords rciurnifor ^fwer, That ^cy bad ordered him into 
puftody, in compliance ^ith the mcflage from the : Commons bn the 
22d**<— On the 16th of April, '1679, Lord, Danby furrenders, and is 
committed to the Towpr^ 


f On this day, the azd of Mwch, and 
previous to the melfage brought by Lord An- 
nefly, the King wtnc to the Houfe o( Lord:s, 
and, in a fpeech from the throne to both 
Houfes, acquaints them, “ That he had grant- 
cd his pardon, under his broad feal, to the 
Lord Treafurcr, before the calling of this 
** Parliament, for fecuring both his life and 
** fortunes ; and .if there fhould happen to 
be aiiy tVcrcin, in point of form or 
** otherwife, 1 will give it him ten times over, 
** rather than it fhould not be full and fufficient 
for the purpofc I defign it,— I have dif- 
miffed him my Court and Councils, and not 
«« to return.”— See this fpeech, and the de- 
bate upon it, in Grey’s Debates, Vol. VII. 
p. 19, et fubf.— The Commons immediately 
appointed a Committee to repair to the Lord 
Chancellor, and to enquire into the manoer of 
faing forth this pardon ; and upon their report, 
on the 24th of March, 1678. (which is entered 
in the Journal, and contains many very curious 
circumftanccs) they addrefs the King, repre- 
fendngto ** his Majefly the irregularity and 
<< illegality of this pardon, and the dangerous 
** confequenccs of granting pardons to per^ 
** fons under an impeachment.” — It appears 
from this report, that the Lord Chancellor 
Finch acquaints the meffengers from the Houfe 
of Commons, ‘‘ That at the very time- of 
affixing the feal to the parchment, he did 
not look upon Mmfelf to have the cuftpdy 
of ihe feal. That he knew there was no 
memorial in any office whatfoever of this 
pardon, from the Secretary’s office, till it 


came to' his Lordfhip; but that it was a 
** ftamped pardon by creation.”— The follow- 
ing obfervations of Lord Clarendon (written 
fCveral years prior to this event) are very per- 
tinent upon this fubjed “ There is a pro- 
** te^lion, very gracious and juft,' which 
Prinbes owe to their fubjefls, when, in 
" obedience to their juft commands, upon ex- 
traord inary and neceffary occafions, in the 
•• execution of their trulls, they fwerve from 
the ftrid letter of the law, which, without 
that mercy, would be penal to them.— In 
" any fuch cafe, it is as legal (the law pre- 
fuming it will always be done upon great 
reafon) for the King to pardon, as for the 
** party to accure,and the Judge to condemn. 

—But for the fovereign power to interpefi 
** and (helter an accufed fervant from anfwer- 
ing, does not only feem an obftra£lion of 
juftice, and lay an imputation upon the 
** Prince of being privy to the offence, but 
** leaves fo great a fcandal on the party him- 
** felf, that he is generally concluded guilty of 
** whetfpever^ he is. charged with.— And it is 
worthy the obfervation, that as no innocent 
** man, who made his defence, ever fuffered 
** in thofc times, (fpeaking of the reigns 
of James the Ift, and Charles the Ift) 
** by judgment of Parliament ; fo many 
^ guilty per fons, and again ft whom the fpirit 
of the times went as high, by the wife 
^ managing their defence, have been freed 
** from their accufers, not only without cenfure, 
but without reproach. ’—Hiftory of the Re- 
bellion# Vol. 1 . page 7. 


37. Thie 
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37^ The Lords, upon the «4th: of 'Match, 1678, after fijveral 
reputed inefiages from the Houfo'of Commons to' this purpoib^ 
order, ** That Lord Dainby, being impeached Hotde 

** Commons of Treafon, and other high, ctimes anid mifdemeanors* 
« be taken into the cu{k)dy of the' Gciillehian Ufher of dieHBkck 
** Rod*.” — In the former Parliament, when the impeachtaent 
was brought up, the Lords, on the 27th of December, 1678, 
upon a queftion put/ had refufed to commit him j or to order 
to withdraw and be fequeftered from Parliamtent.— -To 
prevent any 'mifchief arifing from thefe precedents, the Lords, 
on the loth of April, 1679, order that an entry be made in the 
Journal of this day, *•* That the vote of this Houfe, of the 23d of 
** December, 1678, concerning the Earl of Danby's not withdraw- 
** ing, after he had been heard in his place upon the articles of 
** impeachment brought up againft him by the vote of the Houle of 

Commons j and the vote of the 27th of Pccember, 1678, con- 


* Lord Danby continued^ under this com- 
mitmenty a prifoner in the Tower* near five 
years (from April 1679 to February 1683.) 
«— He made feveral applications to the court 
of King^s Bench, at times when no Parliament 
was fitting^*— The argumems ufed by himfelf 
and his Counfel* upon thofe occaiions* on the 
27th of May* and the 29th of June* 1682* are 
collefied* and publiihed in the State Trials* 
Vol. II. p. 738.— On the Iaft‘ day of Wlary 
Term, 1683, he wa« bailed by the court of 
King’s Bench ; upon condition to appear- ini 
the Houfe of Lords, in the next feffion of Par- 
liament, and not to depart without leave of 
that court.-*In a note in the 2d Vol. State 
Trials, p. 756, it is faid, •• This was done ort 

** purpc^e to be a precedent for the fbur 
Popilh Lords* who were bailed out that 
** fame day.”-— With regard to the Courts of 
Weilminftcr Hall interfering, to fct at liberty 
perfons committed by either Houfe of Fariia- 
mentj fice the following cafes* (1.) In 


ifi Mod. Rep. p. 144* a fiill account of the 
cafe of the Earl of Shafeefbury in 1677^ who, 
having been committed by the Houfe of Lorda 
kft n contempt* was brought ttp by a Habeat 
Corpus; whdre* after feveral arguments* tho 
Court of King’s Bench determined* that they 
had no jurifdidion in the caufe* and refufed to 
bail ham«— ** So he was remanded by the 
" Court.” (2.) In Salkeld’i Reports, Vol. 
IL p^ s^3’ ca^^« where the defendanta 

had been committed by the Houfe of Com- 
mons in the caufe of Aihby and White, in 
which the court. Holt dififentiente, refufed to 
difeharge them. (-3.) See alfo in the State 
Trials, Vol. XI. p. 335, the cafe of Brafs 
Croiby* Lord Mayor, who had been committed 
to the Thwer by the Houfe of Commons^ and 
made application to the Court of Common 
Pleas in Eafter Term* 1771* for his difeharge 
from that commitment; which was refufed 
both by the Court of Common Pleas,^ and by 
the Court of Exchequer. 

fi 
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coming his Lordfliip's not being committed ; fliall not be drawn 
** into precedent for the future •.’’—And the Commons tire to be 
acquainted at a Conference that this is done. 

38. On the 7th of April, 1 679, the Lords, on receiving the ar- 
ticles of impeachment againft the 6ve Popilh Lords, direfted their 
Committee of Privileges to confider of the method and progrefs 
of the proceedings to be had upon their trial.— On the 8th 
the Committee tmke their report -f j and the Lords allow Coun- 

fel 


• On the lith of April, 1679, Sir francU 
Winnington reports what paiTed at a Free Con- 
ference which had been held on the loth; 
amongll other matters, That the Lord Privy 
Seal, Lord Anglefcy, faid, “ that in the tranf- 
aftion of this affair, there were two great 
** points gained by the Houfc of Commons : 

The firft was, That impeachments made 
by the Commons in one Parliament, conti- 
«« nued from feffion to feffion, and Parliament 
to Parliament, notwithftanding prorogations 
** or diffolutions : 

The other point was. That in cafes of 
** impeachment, upon fpecial matter Ihcwn, 
« if the modefty of the party impeached 
« direas him not to withdraw, the Lords 
admit, that, of right, they ought tp order 
•« him to withdraw, and that afterwards he 
muft be committed. 

" His Lordfliip further obferved. That a 
" Member of the Houfe of Commons men- 
tioned the Earl of Clarendon’s cafe at the 
« Free Conference in the morning.— But in 
regard that cafe was general, and no fpecial 
** matter iliewn, it was not like this; and 
«• therefore he did not underftand the Lords 
intended to extend the points of Withdraw- 
ing, and of Commitment, to general im- 
peachments without fpecial matter alleged. 
—For, if it ftiould be other wife, the Lords 
did not know how many of their Lordftiips 
might be picked out of their Houfe on a 
fudden.” 

Vot. IV. 


The Earl of Shaftefbury, faid In the 
** /irft place, as to the right of the Commons, 
That upon impeachments the Lords accufed 
** ought CO withdraw, and then be committed ; 
** their Lordlhips did agree it was their 
** right, and well warranted by precedents of 
** former ages : and as to the diftin^on that 
the Lord Privy Seal made, where the im- 
peachments were -general, and where fpc-* 
** cial matter was alleged, he faid, the Lords 
gave no order to make any fuch dillinflion, 
** for that general impeachments were not in 
the cafe. — And the Duke of Monmouth, 
and the Lord Fauconberg affirmed the 
fame, and that the Earl of Shaftefbury 
** was in the right, and delivered the true 
fenfe of the Lords.— He alfo faid, that by 
the expreflion which was fent with rcafons 
** the other day from the Lords, viz.— ‘ That 
the Lords would not draw into example 
the proceedings of the Earl of Danby, but 
would vacate them,’ they intend that to 
extend only to the points of not-withdraw 
•• ing, and not-committing.— To this, that 
“ the Commons replied. That they hoped 
•• their Lordfhips did not think the Commons 
did take it, as if they had now gained 
“ any point ; for that the points, which their 
“ Lordfhips mcniioned as gained, were no- 
“ thing but what was agreeable to the ancient 
** courfe and methods of P.irliament.” 

f One pan of this report is. That the 
Lords may have Counfel to plead for them in 

B b 
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fel to the prifoners, and addrefs the King to appoint a Lord High 
Steward.--On the 9th of April, the Lords are brought to thenar *, 
and hear the articles of impeachment read j— they are allowed co- 
pies, and a time is fixed for delivering in their anlwers; — and that 
they fliall have fummohs for the witneffes they ihall want upon 
their trial and they are acquainted that all the Peers (hall be fum- 
moned -f*, to the end there may be a full Houfe at the faid trial.— 
The Lords then dired that diefe five Lords, being impeached, lhall 
Hand committed to the Tower, there to be kept in fafe cuftody, in 
order to their trial — On the 15th and 16 th of April, Lord Bel- 
lafyfe §, Lord Powys, Lord Stafford, and Lord Arundel, put in their 

pleas. 


matter of law, but not In matter of And 
that (in cafes of impeachments, the Lord High 
Steward, or Lord Steward of the Houfe hold, 
being of right to fupply the place of Speaker 
in the Houfe of Peers) an addrefs be made to 
his Majeiiy, that he will be pleafed to appoint 
a Lord High Steward to fupply the place of 
Speaker during the time of the faid trial. 
—It is faid, in a book, intitled, Of the Ju- 
dicature in Parliaments,” chap. 5. p. 176, 
** All judgments for life or death are to be 
rendered by the Steward of England, or by 
the Steward of the King’s Houfe.— And at 
« fuch arraignment, the Steward is to fit in 
** the Chancellor’s place. — And all judgments 
for mifdcmeanors, arc to be by the Ghancel- 
** lor, or by him who fupplies the Chancellor’s 
»» place.”— And afterwards, chap. 6. p. 180, 
This I will fay, the Chancellor never gave 
judgment on life or death — and the Steward 
never on inifdemearors.” — The work from 
whence thefe extracts are made, though called 
«« A polUiumous treatife of Mr. Selden’s,” is 
of very little authority, as there are fcveral 
miftakes in it, and it is therefore very doubtful 
whether it was written by Selden.— In a copy 
of this book, in the library of Sir John Se- 
bright at Beechwood, there is written in an 
old hand-writing, in the title-page, « This 
•ever was Mr, Scldcn’s.” It is how- 
9 ' 


ever printed in the folio edition of Selden ’s 
Works, publilhed by Dr. Wilkins, Vol. III. 
Tom. ad, p. 1587, but with this obfervation 
in the Preface to his Englilh Tradts, It was 
not publilhed till 1681 ; it is a very maimed 
piece, and as fuch, does very little deferve 
“ to be placed among the works of fo great a 
« man as Selden was.” 

♦ Four of the Lords appear, but Lord Bel» 
lafyfe, being confined to his bed with the gout, 
is allowed to have a copy of the articles, 
and Counfel to be ailigned him. 

f The Lord Chancellor is diredled to write 
to every Peer, who is able to travel without 
danger of life, forthwith to attend, under the 
penalty of being taken into cudody. 

{ There is alfo an order made for ifluing a 
writ of certiorari, to bring in the fcveral in- 
didlmcnts, “ whereby thefe five Lords have 
been found guilty of High Treafon which 
are brought in accordingly on the 29th of 
April. 

§ A debate arofe in the Houfe of Commons,, 
on the 16th of April, Whether the Lord Bel* 
lafyfe is a^ually and legally arraigned, hav- 
ing not delivered his anfwer ajt the- 

Bar of the Houfe of Lords. — Sec this debate 
in Grey’s s, Vol. VII. p. 1x7, i2i,and 

130, particularly the fpeeches'of Serjeant 
Maynard, Mr. Powle, and Mr. Seymour.~. 
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pleas> ftating the uncertainty of the fevcral charges againft them, 
and praying that they therefore may not be put to anfwer the 
faid impeachments. Lord Petre pleads Not guilty.— -Thefe pleas 
arc fent to the Commons, and by them referred to their Committee 
of Secrecy; who report, on the 23d of April, (i.) That the Lord 
Bellalyfe,' being impeached of High Treafon by the Commons, can- 
not make any anfwer but in perfon. (2.) That the feveral writ- 
ings put in by the Lords Powys, Stafford, and Arundel,* which they 
call pleas and anfwers, are not pleas or anfwers, but argumentative 
and evafive, to which the Commons neither can nor ought to reply. 
(3.) The Commons therefore defire, that the Lords will order and 
require thefe four Lords to put in their perfedl anfwers, or in de- 
fault thereof, that the Commons may have juftice againft them.— 
Thefe refolutions being communicated to the Lords at a Conference, 
and thefe exceptions being by the Lords communicated at the Bar 
to the impeached Lords, they fcverally, bn the 2 5th and 26th of 
April, withdraw thefe anfwers, and plead Not guilty. — Thefe pleas 
are referred by the Commons to the confideration of the Committee 
of Secrecy who prepared the articles ; and on the 29th of April, the 
original pleas are re-delivered to the Lords *. 

39. On the 2d of May, 1679, the Lords refolve to take into 
confideration, “ Whether the Lords Spiritual are to vote in judi- 

cature, in cafes of blood, or upon Bills of Attainder ?” — On the 

On the 25th of April, Lord Bcllafyfe is brought ^ Secrecy would, with all convenient fpeed, 
to the Bar of the Houfe of Lords, where he “ prepare their evidence to make good the 
withdraws his former plea, and puts in a plea ** fevcral charges and impeachments exhi- 
of Not guilty. ** bited againft the Lords in the Tower.'’— 

* Sir J. Trevor reports to the Commons, On the 6th of May, a meftage is fent to the 
that, upon delivering back thefe anfwers to Lords, to acquaint them, That the Com-- 
the Lords, the Lord Chancellor had demanded mons arc ready to make good their articles 

of him, Whether the Commons were ready and charges.*’— The Members of the Com- 
« to join iflue f” to which he anfwered,** That mittee of Secrecy are appointed to manage 
he had nothing of that kind in command the evidence.— The Lords fix the day of trial 
/rotti this Houfc j but that the Committee of for that day fevennighu 


Bb 2 


7th 
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Ttb of May, this qucftion ts debated j but no refolution come to 
wpon it*. — Upon the 12th and 13th of Mayf, a further di&uffion 
upon this matter is had at the Joint-Committee, compofed of Mem- 
bers of both Houfes, and appointed, to confider of propofitions and 
circumftances relative to the trial of the five Lords — and on the 
113 th the Lords refolve, “ That the Lords Spiritual have a right to 
“ Hay in court, in capital cafes, till fuch time as judgment of death 
" comes to be pronounced — On the 1 6th of May, the Commons 
infill, ” That the Lords Spiritual ought not to have any vote in any 
of the proceedings upon the impeachments againft the Lords in 
** the Tower.” — And upon that day, the Bilhops alk leave of the 
lloufe of Lords, that they may withdraw themlelves from riie trials 
of the laid Lords, with the liberty of entering their ufual protefta- 
tion. — On the 17th of May, the Commons obje£t to this proceed- 
ing, ** as, if the Bilhops may have leave to withdraw, it implies a 
“ right y which if they have, it is a new Court, that the Commons 
cannot admit of And on the 19th they add, “ That the Lords 
** might as well make the Judges part of that Court as the Bilhops, 


♦ It appears ffom a copy of the warrant 
for the execation of the Lord Admiral Sey« 
xnour, (which is entered amongft the records in 
the 2d volume of Biihop Burnet’s Hidory of 
the Reformation, N*’ 32) that it was (igned by 
Archbilhop Cranmer ; " which,” fays the 
Biihop, feems a little odd ; as k,, being in a. 
caufe of blood, is contrary to the canon law ; 
but, it feems, Cranmer thought his con* 
** fcience was under no tie from thefe canons ; 

and fp judged it not contrary to his.fundion 
« to fign that order.” Burnet’s Hillory of 
the Reformation^.VoL 11 , p. 100. 

f With regard to this right of the Bilhops 
to attend, the Lords urge, amongft other ar- 
guments, That it Delongs not to the Com- 
mons to be concerned in the condituting 
0*. parts of the court upon thefe trials ; but 
« ihax the judgment of this matter belongs 


entirely to the Lords ; and when they have 
“ judged it, the Commons cannot alter it,, 
and therefore Ihould not debate it.”— The 
Commons prelTmg this matter farther,, the 
Lords conclude by faying, ‘‘ That this be- 
** ing a matter of judicature, they declare,' 
that they, will impofe filcnce upon them- 
felves, and debate it no farther.” — Lords. 
Journal, the 13th of May. 

X This vote of the 13th of May, That. 
** the Lord High. Steward’s pronouncing the. 
^ judgment of the court is, in time, after alL 
the Lords have voted ; and confequently the 
Lords Spiritual may vote,” is, the next day,, 
the I4.th, explained by the Lords to mean,, 
" That the Lords Spiritual have a right to . 
« Bay, and fit in court, till the court proceeds 
to the vote of Guilty, or Not guiUy.” 
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** in this point.” — On the 23d of May, the I.ords adhere, “ that 
they will give no other aiifwer, than what is already given, 
concerning the Lords Spiritual They again iniift upon thefe 
votes on the 27th of May j and, the Commons adhering to their 
point, of excluding the Bifliops from voting in thefe preliminary 
queftions, the King is obliged to come and put an end to the Seffion 
by a prorogation 


• This refolution of the Lords brought oil 
a Conference between the two Houfesi in 
relation to the points then depending ; (i) with 
regard to the right of the Lords Spiridial to 
continue to fit and vote— and (2) upon the 
quellion touching the validity of the Earl of 
Danby’s pardon being pleadable ' in bar of 
his impeachment.— The rcafons urged by tho 
Commons are reported by Mr. SacheVerei 
on the 26th of May, and| as they contain 
much Parliamentary, learning on the fubje^ 
of impeachments, are inferted in the Appendix 
to this Volume, N* 7.— See alio the debate 
upon thefe queftions in Grey’s Debates^ 
Vol. Vll. p. 279, 292, 336, ct fubf.— It is 
remarkable, that, (though this paper, con- 
taining the report, . which was delivered to. 
the Lords at a Conference, refers to Jewral 
other points, that had been, and then were, in 
difpute between the two Houfes relating to the 
law of iinpeach meats; and though it was de- 
bated by the Lords for two days, the 26th and 
27th of May) the Lords* did not ailign any 
anfwer to any part of this report, ptlier-than to; 
rcfolve to infift upon their votes of the 13th 
and 14th of May, That the Lords Spiritual 
^ have a right to ftay and fit io court, till the 
** court proceed to the vote of Guilty or Not 
guilty.*^— See upon this fubjed a book 
publiftied in 1682, intitled, An Argument 
for the Bifhops Right, in judging in Capital 
Caufes in. Parliament.** By Thomas Hunt, 
Efq;— and another work, intitled, " Of the 
jurifdiSlion of the Biftiops in Capital 
^ Caufes ;** written by Dr. Stillingflect, after- 


40. On 

wards Biihop of Worcefter, and much com^* 
mended by Bilhop Burnet. It is printed in 
Stillihgflfcct’s works, Vol. III. p. 814, and Was 
written in anfwer to a !etter.tbat had been pub* 
lilhed by Lord Holies, jn 1679, ‘'(hewing^. 
" that the Bilhops art not to be Judges in 
Parliament dn Cafes Capital.” See tha 
three ftrft chapters of Dr. Stilling fleet’s Tra6i| 
and his concluftons, p. 854.— As long ago, as 
in 1388/ in the proceedings againft Sit Robert 
Trefylian and others for Hight Txeafon, jc is 
faid, ** The Lord CJianccllor, in the name of 
^ the Clergy, in open Parliament, made .an 
“-oration, (hewing ‘‘ That they could not by 
“ any means he prefent at proceedings, where 
any cenfure of death is to be pafTed.** The 
Clergy then . delivered in a. proteftation ta 
this purport to the Lords ; and likewifc fent 
their proteftation to the Chapel of the Ahbej, 
•where 4 he Commons fat\ which was allowed of. 
—State Trials, Vol. I. p. 11,— See this Pro- 
teftation in Rot, Pari. Vol. III. p. 256. — The 
Bcclcfiaftical Canon, by which it was ordained, 

“ That no Bilhop, Abbot, or Clergyman, 

“ fliould judge any perfon to the lofs of life or. 

“ limb; or give his vote or countenance to 
any other for that purpofe,” was decreed 
in a National Council, held at London in ^ 
1075, in. the reign of Will, the Ift. . 

Cartels Hiji, of Eng, Vol, I. /•, 430. . 
f By an article in the ConJUiutions of Cla*. 
rendon, which were enabled in the reign of 
Henry the lid, in 1164, it is declared, “ 'rhat4 
the Archbiftiops, Bilhops, and other Spiritual. 
Dignitaries jhall be regarded as Barons of the 

realms , 
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40. On the 8 th of April, 1679, the Lords, in confequence of a 
report from the Committee of Privileges^ appointed to confider of 
the method and progrels of the proceedings upon the impeachment 
of the five Lords, addrelTed the King, That, in regard that, in 
« cafes of impeachment in Pj||rhap?ent, theJL,ord High Steward or 
** Lord Steward of the Houfehold being, of right, to fupply the 
place of Speaker in the Houfe of Peers, his Majefty will be 
** pleafed to appoint a Lord High Steward to fupply the place of 
■** Speaker of the Houfe. of Peers, during the time of the trials of 
** the Lords, now prifoners in the Tower, upon their impeach^^ 
** ments."— rpn the 6th of May, they again ^deefs the King, to 
acquaint him. That the Lords having appointed to hear the Earl of 
Danby, to makp good his, 'plea of his pardpn to the articles of im- 
peachment — and, baying fixed a day for the trial of the five Popifli 
Lords, defire, “That his Majefty will be pleafed to appoint a 
“ High Steward for the purpqfcs aforefeid, to continue during the 
“ faid trials.” — And the Lords by meflage communicate this their 
proceeding to the Houfe of Commons.— -The Commons, on the 7th 
©f May, appoint a Committee to infpedt the Journals and fearch pre- 
cedents in relation to this irieflage.— On the 8th of May, Mr. Powlc 
reports what is proper to be offered to the Lords upon this fubjedt 
at a Conference, ** That the Commons, fuppofing your Lordffiips 
do intend, in all your proceedings, to follow the ufual courfe and 
** method of Parliament, cannot apprehend, what fiiould induce 
your Lordlhips to addrefs his Majefty for a Lord High Steward, 
on Lord Danby’s pardon, and the trial of the five Lords, as we 
■** conceive the conftitutiug of a High Steward is not neceflary ; 
“ but that judgments may be given in Parliament, upon impeach- 


renlm; ihall be bound to attend the King in 
his great councils ; and (hall affiH at all trials, 
tiH the fentcnce, either of death or lofs of 
snembers, be given again ft the criminal.” M. 
iParis, p. 84. — ^Ten of the fixtecn articles 
agreed to in the Council at Clarendon ware 


condemned by Pope Alexander the Illd ; this 
however, was one of the fix, which he tolerat- 
ed, (Lord Littleton fays) not as good, but 
lefs evil.”— 0/ Hen, II. the 3^ 
V ol* ILj^* 3^7* 


ment. 
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** ment, without a High Steward,”— On the izth of May, the 
L’ord Prefident, from the Joint- Committee of both Houles, ap- 
pointed * to confider of proportions and circumftances in reference 
to the trial of the Lords, reports, “ That the Commons having 
« defired to fee the cornmiffion prepared for a Lord High Steward 
** in this cafe, and allb the commilfions in the Earl Pembroke’s 
** and Lord Morley’s cafes” — ^the Lords Committees had anfwercd, 
“ The High Steward is but Speaker pro tempore, and gives his voice 
“ as well as the other Lords this changeth not the nature 
** of the court ’j' ; and the Lords declared, that they have power 
“ enough to proceed to trial, though the King Ihould not name 
an High Steward J.— This feemed to be fatisfadlory to the Com^ 
“ mons, provided it were entered in the Lords Journals, which are 
“ records 

41. Ott 

• The Lords had twice, viz* on the 8th - to be Lord Hi^h Steward for the occafion.— ^ 
and loth of May, refufed to comply with the See before, p. 168, N® 14.— On this fubjeft 
requcil of the Commons, to appoint this Joint- of the Lord High Steward's Cornmiffion, and 
Committee ; but after a Free Coriference, the nature of the court where a Peer is tried 
which was held on Sunday the 11th of May, for. a capital offence, cither on impeachment 
the Lords agree to it.— The Committee fat in or indidment, before the King in Parliament 
the inner court of wards. See under title, (as diHinguiOied from the High Steward's 
Joint Committees of Lords and Commons," court) confult a very learned differtation of 
Vol. IJ 1 . p. 34. Mr. Juftice Foftcr's, publifhed in his Crown 

+ See a report from the Committee of Law," p. 138. 

Privileges, in the Lords Journal, of the loth § This order is reported from the Joint- 
nf January, 1689. Committee on the 13th of May, and is agreed; 

t On the fame day the Lords came, to the to in the following terms ; That an office 
following refolulion, It is declared and or-. ** of an High Steward, upon tria^ls of Peers 
^ dered by the Lords Spiritual and Tern- upon impeachments, is not neceffary to the 

poral, in Parliament affembled. That the. Houfe of Peers; but that the Lords may pro- 

** office of a High Steward, upon trials of cced in fuch trials, if an High Steward be not 

Peers upon impeachments, is not neceffary appointed according to their humble deiire. 

to the Houfe of Peers— but that that they ** —There may be a cornmiffion for an High.^ 
may proceed in fuch trials, if a High Stew- Steward, to bear date after the faid ordcr^, 
ard be not appointed according to their fo as the words in the cornmiffion perufed 

** humble defire,"— In fa£l, in the cafe of the be thus changed— viz. inflead of * ac pro 

Earl of Strafford, the Houfe of Lords" ** co quod officium Scnefchalli Angliae, cujus> 
applied the Lord Steward of the Houfehold ^ prefeatia in hac parte requiritur, ut acce- 
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41. .Ob the 3d of May, 1679, a meflage froth the Lords, to 
.Acquaint the Commons, That their Lordfhips having, at the defire 
of the Commons, demanded of the Earl of Danby, ** Whether he 
vs^ould rely upon and abide by the plea of his pardon ?” — Lord 
Danby had anfwered by word of mouth, The plea which I have 
** put in, was puit in by the advice of my Counfel and my Gounfel 
tells me, that my pardon is a good pardon in law, and advife me 
“ to infift upon my plea put in ; which I now do j and I do defire, 
that my Counfel may be heard, to make out the validity of my 
pardon." — The Houfc of Commons, on the 5th of May, take 
this meflage into confiderat ion, and refolrc, (i.) Nemme contra- 
dicente, “ That the pardon pleaded by the Eai i of Danby is illegal 
“ and void, and ought not to he allowed in bar of the impeachment 
of the Commons of England.” — ^(2.) Nemine contradicentCy That 
the whole Houfe will go up to the Lords Bar, and demand their 
judgment againft the Earl of Danby— for that the pardon by him 
jrleaded is illegal and invalid, and ought not to bar or preclude the 
Commons from having juftice upon their inrpeachiucnt *. — And a 

Comujittee 

pimus, jam vacat,’ may be inferted * ac pro of the pardon pleaded by ihe Earl of Danby, 
eo quod Proccres tt Magnates in Parlia- without the conient of tins Hufc fird had; and 
" memo noftro aflemblat. Nobis humilitcr that the perfons, fo doing, /hall be accounted 
fupplicavcrunt, ut Scnefchallum Angliae pro betrayers of the liberties of the Commons of 
hac vice conftituerc dignaremur.* See England.— See the Journal of the Lords of 
the Lords Journal of the 13th of May, and the loth of May, refpetling this refolution.— 
the report of this tranfaftion in the Commons See in Vol. Vil. of Grey’s Dchates, the 
Journal of the 15 th of May. — The commiflion, debates upon this, and the fcveral other very 
which had been iilucd under the Great Seal for important queftions, that arofe out of thefe 
conftituting a High Steward for the trial of impeachments.— In the year 1791, pending 
Lord Danby, is ordered to be recalled ; and a the trial of the impeachment of Mr. Haftings* 
newcommiffion to be ifTued, worded according a fm all pamphlet was printed and publifiied, 
to this alteration ; and to bear date after this intitlcd, A treatife of the King’s power of 
jcfolution. " granting pardons in cafes of Impeachment,” 

• On the 9lh of May, the Lords having hy Heneage Earl of Nottingham, Lord High 
appointed a day for hearing Lord Danby’s Chancellor*— In the advertifement prefixed to 
Counfel, to make good his plea of pardon, the it, is the following entry,— There is a me- 
Commons refolve. That no Commoner what- morandum in the firil leaf of this trafl in the 
ibever Aiall prefume to maintain the validity hand wi icing of Nicholas Hardinge, £fq. 

Clerk 
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Committee is appointed to prepare atod draw up reafons, why this 
Houfc is of this opinion, upon thefe two points On the 6fh and 
8 th of May, the Lords appoint a day for hearing the Earl of Danby, 
by his Counfel, to make good his faid plea. 

■42. On the 5th of May, 1679, the Commons, having refolved, 
“ That the Lord Danby’s pardon is illegal and void, and ought not 
“ to be pleaded in bar of his impeachment + and that therefore 


ricrli of the Houfc of Commons, In the fol- 
1 . uing words, ‘‘ This treatife was tranferibed 
fiom a MS. communicated to me, by the 
right honourable Arthur Onflow, Speaker^ 
“ of the Houfc of Commons; which was 
tranferibed from a manufeript communi- 
** cated to him by Daniel now Earl of 
« Wincht'lfea and Nottingham, who aflured 
« Mr. Onflow, that it was written by Lord 
Chancellor Nottingham, upon theoccafion 
** of Lord Danby’s pardon,** N. Ilardingc 
Dec. I, 1731.*’— It is very properly ob- 
fcrvTd in that advertifement, “ That the 
“ opinion delivered by Lord Nottingham in 
“ this trcatif% viz. “ That impeachments do 
“ not remain in fiatu quo from Parliament to 
Parliament,” is very diiierent, from that 
‘‘ which he delivered and aded on upon the 
trial of Lord Stafford.’* — Another obferva- 
tion is very obvious on the doilrinc contained 
in this pamphlet, which is. That, however 
clear Lord Nottingham might be, when he 
wrote this treatife, “ That the King might 
legally grant a pardon, which might be 
afterwards pleaded in bar of any impcach- 
“ ment,** it appears from the report of the 
Committee of the Houfe of Commons, (cn 
the 2^ih March, 1678, who were ordered to 
attend his Lordftiip, to enquire into the man- 
Tier of fuing forth Lord Danby’s pardon) that 
he was fo cautious on that occaflon, as to be 
able to alTure the Houfe of Commons, “ That » 
“ he neither advifed, drew, or altered one 

V'OL. IV. 


they 

word of it.” And afterwards, when the 
King ordcicd the fcal to be affixed, '^it was 
done by the pcHbn who ufually carries the 
** purfe; and that, at that very time, he did 
** not look upon himfcif to have the cuflody 
“ of the Seal.” 

Lord Nottinghand s Treatife nvas printed 
for T. Payne at the Menjos Gate, 

* See thefe reafons, as reported by Mr. 
Sacheverel, in the Commons Journal of the 
26th of May, and in the Appendix to this 
volume, N® 7. 

f On the 2d of February, 1688, one of the 
gcncrvil heads reported, from the Committee 
appointed to confider of fuch things as arc 
abfolutcly ncceflary for the better fccuring of 
our religion, laws, and liberties,’ is, ** That 
no pardon is to be pleadable to an impeach* 
ment in Parliament;” and this is agreed to 
by the Houfe. — This head is, however, left out 
of the report which is made on the 7th of 
February, as is there ftated, “ for divers 
weighty reafons.” It appears, from Grey’s 
Debates, Vol. IX. p. 72, that thefe reafons 
were, that the Committee were divided in 
opinion. Whether this declaration upon this 
point fliould be made.— Sublequent to this, 
the Houfe of Commons, on the 4th of June, 
1689, in confidering the heads of a Bill of In* 
demnity; and a debate arifing, Whether a 
pardon is pleadable in bar of an impeachment 
in Parliament ? refolvc, That it is the opinion 
** of this Houfe, that a pardon is not pleadable 

C c 
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they wiM go up to the Lorcb, and demand judgment agaiuft the 
Lord Danby; appoint a Committee to prepare a form cH words 
to be delivered at the Bar of the Houfe of Lords, touching the 
illegality and invalidity of the fiiid pardon, and the judgment 
to be demanded by the Houfe againft the faid Earl.— The 
Speaker accordingly, with tlK Commons, go up and demand 
judgment -[• > notwithftanding ‘ which, the Lords, on the 6 th of 
May, appoint a day for hearing Lord D.anby to make good his 
laid plea. 

43. On the 8th of May, 1679, the Commons propole to the 
Lords, that a Committee of both Houfes may be nominated, to^ 
conlider of the moft proper vrsiys and methods of proceedings 
upon impeachments of the Houfe of Commons, according to the 
ufage of Parliament— in order that the inconveniences may be 
avoided, which might otherwife arife from the feveral interrup- 
tions and delays in the proceeding.— This proppfal the Lords re- 
fule to comply with, becaule. they do not think, it conformable 

in bar of an impeachment in Parliament.’^ judgment in their own names, and the names oF 
—Sec the debate upon this queftion in Grey’s all the Commons of England, againft Thomas 
Debates, Vol. IX. p. 281*— Sir William Wil- Earl of Danby, who ftands i.mpcachcd by them 
liams fays, y If a iubjc^l be murthered^. the before your Lordihips of High Treafon, and 
next of kin may bring an appeal j and for divors high crimes and mifdcmeanors 5 to 
this reafon an appeal is not pardonable, be-- which he has pleaded a pardon— which pardon 
caufe it is at the fnit of the fubjedlj and an the Commons, conceive to be illegal and void ; 
** impeachment is an appeal of all the Com- and therefore they do demand judgment of 
•• mons of England. ’’—See alfo Mr. Hawles’s your Lordlhip| accordingly, 
fpeech^ p« 285,— However, by the ftat. la f The entry in the Lords Journal of the 
and. i j William lll. ch. 2. le^l. 3,iiwasaftcr- 5ih of May is, The Speaker, with the 
wards enafted, " That no pardon under the " Commons, being come up to the Bar (but. 
•• Great Seal of England be pleadable to.an > the Mace was not advanced) faid,” 
impeachment by the Commons in Parlia- See alfoin Grey’s Debates, Vol. VII, p. 185, 
** meat*** the account of the form of the Commons de- 

• This form, is reported; and ii as follows : znanding judgment again il the Earl ’of Middle* 
My Lords* fex and Lord Chancellor Bacon, " That the 

The Knights* Citiasens^s and. BorgcBes* in " Commons came with their Mace declined;. 
Parliament aflemblcd, arc cOmc up to demand " held down.” 


to 
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"to the n^s and orders of proceedings of this Court, which is, 
" and ever muft be, tender in matters of judicature.”— The Com- 
mons, on the loth of May, acquaint the Lords, " That things 
" ^landing thus upon this anfwer, they Cannot proceed upon 
" the trial of the. Lords, before the method of proceeding be 
" adjufted between the two Houfes.” — The Lords, however, 
again refufe to agree to the appointment of a Jomt-Committee. — 
This brought on a Free Conference, which was held on Sunday 
the iithof May; the effeft of which was, to induce the Lcu’ds 
to agree to the Committee ; which was accordingly appointed, con- 
fifting of twelve Lords and twenty-four Commoners *, to confider 
of -propolitions and circumftances, in reference to the trials of the 
Lords in the Tower. 

44. On the loth of November, 1680, the Commons refolve, 
they will proceed in the profecution of the Lords in the Tower, 
and will begin with the Lord Vifeount Stafford f ; and on the ladi 
of November, they communicate this refblution to the Lords, and 
defire the Lords to appoint a day for the trial The Lords im- 


* What were the fubje&s of difeuffion at 
this Committee, and in what manner they 
were reported to both Houfes, with the in- 
ftrufiions which were given from ume to time 
by either Houfe to their Committee, will ap« 
pear from confuiting the Journals between the 
11th of May and the 27th, the day on which 
the Parliament was prorogued. 

t This was in the new Parliament, the 
third called by Charles 11 . which had been 
fummoned to meet on the 7th of October, 
1679, but which had been prorogued by his 
Majeily’s commiffion from time to time till 
the 21ft of Oaober in the next year, 1680.— 
The Houfe of Commons, on tiie )oth of No* 
vember, appointed a Committee to infped 


the Journdb of the two laft Parliaments, re- 
lating to the impeachments of the Lords in 
the Tower. 

t The Commoi)s> at the fame time, addrefs 
the King, that he will give order for the 
ifliiing out a fnm of money, for defraying the 
charges offummoning the witneiTes, and other 
expences incident in the profecution and trial 
of the Lords in the Tower.-^And they order, 
that fuch money as ihall be iifiied for the ufet 
aforefiud be depoiited in the hands of Mr. 
Charles Clare^Mr. Secretary Jenkins re- 
ports his Majefty’s anfwer, on the 15th of No- 
vember, That he had direded a kmedrid 
** founds to be iffued acmdingly.'* 
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mediately 



10 
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insdutely appoint the day r and addrefs the JCing that he will 
appoint an High Steward. 


45. On the 23d of November, 1680, the Lords appoint a Com- 
mittee, to advife and confider of what direftions, rules, and methods 
arc fit to be obfcrved for the prefervation of order and regularity in 
the trial of Lord Stafford ♦. 


46. On the 25th of November, 1680, the Commons fend a 
melTagc to the Lords, to defire that a Committee of the Lords 
may be appointed, to join with the Committee of the Commons, for 
adjufting the methods and circumftances relating to the trials of the 
Lords in the Tower— to which, on the 27th df November, the 
Lords agree •'[*, 

47. On the 29th of November, 1680, at ' a nieeting of 
this Joint -Committee, the Commons arc permitted to have 
infpedtion of the Commiflion of the Lord High Steward J ; 
and are acquainted that the Bifliops do not intend to go 


* Sjee the report from llijs Committee in 

the Lords Journal of the 26tli of November, 
part of which is direded to be fen thenConx- 
mons.— This meliagc is (ent by Sir Timothy 
Baldwin* Koight, and the Clerk of the Par* 
'Hamsnts, Tliefe meHengers not being the 
ufualy ^dTcngers from the Lords, the Com- 
mons appoiiu 8 Committee to* infped the 
Journals of this Houfe, and fearch precedents 
touching the brmging of tneilagcs from the 
Lords Houfe; and that, in the mean time* the 
Clerk dovrefpite the entcy of this meifege in 
the Jjouxnaj.-^This me^ge is not entered in 
the Commons Journalt^^o the &th vol. State 
Trials* Appendix, N® 40, there is a paper in- 
fcrted* written by Mr. Gregory King, 


cafter Herald, intitlcd, Method of procced- 
“ ings iipon the trial of a Peer.'* 
f 'Phe Commi^ec appointed by the Lords 
confifts of ftvc— that of the Commons of ten. 

t This is in coiifequence of a queition alked 
at the Compiktee by the Cotiunons, Whe thcr 
the Ctjmmiirion of the Lord High Steward 
was drawn in the fame manner, as that in the 
lad Parliament and. Whether the claufe-** 
Cujus prejefttm in hoc farte ra^uinlur, was in- 
ferred ? The Lords anfwer. That the Com* 
mtdion difers not from that palTed in the 
lad Parliament, piherwife than infening the 
Lor4 Stafford’s name inhead of the fi ve Popidi 
LordsiH^S^e Jbefgxe the notes in p. i86. 


inta 
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into We&mxniler-^hall, to be preient , ftt the trial , the Lord 
Staff<»‘d *. 

48. On the 59th of November, 1680, it is agreed at the Join$- 
Committee, upon the objcdtion made by the Commons to one of 
the rules laid down by the Lords, viz. ** That when the Com- 

mons fliould afk any queftions at the trial, they Ihould apply 
“ tliemfelves to the Lord Steward,” that the Managers Ihould 
fpcak to the Lords as a Houfe •f*, and fay “ My Lords,” and not 
to the Lord High Steward, and lay, “ My Lord,” or Your 
Grace.” 

49. On the 29th of November, i68o, the Houfe bebg informed, 
from the Committee appointed to prepare evidence againft the Lords 

• See, in the Lords Journal of the 29th method of the Peers giving judgment, the 
and 30th of November, the dcciaration and AichWfliop of Canterbury, in tehalf of himfelf 
protelbtion of the Biljiops, delivered by the and the reft of the Biihpps, ofiered'a protefta- 
Bilhop of London, with which (it i> fdd in Hon, *‘dehring leave to be abfent, but faving 

the Jotirnal) the Committee of the Commons ” to themftlves and their fucceftbrs, all fuch 

were fatisAed,-^The protelktion is as follows : " light in jndicAtttne,as they have had by laiv, 

—‘'‘The Lords Spiritual of the Houle of “ and of right ought to have.” Thcnhealked 
“ Pcerb do defire the leave of this Iloufc to Ica^ e, to withdraw; to vvl'wch the Lords agreed ; 

“ he abfent during the trial of the Lord Vif* and the ^Bilhops withdrew accordih^fLy. 

“ count Siallbrd; by proteftation fa^ng Kp f *TlwJ ciJt(eption taken by the Committiee 

** thejnfelves their fucccflbr*', ah fuch of tjie Commons, was, that the Lord High 
^ rights in judicature as they have by talv, Stetvard w ^not a rttc^nry part of the court, 
and by right ought to have.’* — It appears, but is only as Speaker of the Houfe of Lords, 
fiom the Lords Journal, tint, during Lerd —The Lordo, conformably to this dodtrine, 
Stafford’s trial, fevcral Bilhops were prefent in on the 29th of November, order, That the 
^he Hoiile of I^ords in Uie niormnir, but tlviC' Lo^’d Staftbid fha'll be directed to apply hlm- 
iioac of them went down i.np Wcftmiofter-haH. “ •1-H to ilu\rloid'<^aod not to Lmd High 
—On the tnal of the Earl of Warwick “ for “ Stcv\aiJ, as often as he Ihall liave occalion 
miiither,” on the 28ih of Maadii, in ‘‘ to fp^ak at trial.” TbL dwodion 

Weftrainfter-hall, it appears tint the b’lhops arefe fiorn the cbllindwii mentioned bcfoic by 
went in the proteffion f'*om the Hoide of Mr, Jaiboc ballsr, (\idieix‘ a trial of a l^cr 
Lo ds/anJ were pref^nt dunng the tikll ; but L held in full PacUament) ^ between fibe 
lkat,*Ayhcn the evidence was ^ckfed, lai^d the Couit of the Kwg m and the 

Loi^ds bad adjourned to their own liouf"*, and Cour.t of the i>&^««ard.”v<w^ai:l 'bjescy- 

hofote they proceeded to confide oi the ms’s cafe, Qrpmti Lauv, p. 141* 



in the Tower, that a certain perfon at Shrewfbuiy, bemg fummoned 
to appear as a witnefs in the trial, had refiifed ib to do, and that it 
was not convenient that his name ihould yet be publicly known j it 
is ordered. That Mr. Speaker do idfue his warrant to the Seijeant at 
Arms, to bring the laid perfon in cuftody ; he to be named to Mr. 
Speaker from the Committee for that purpole. 

50. On the ^9th of November, 1680, theJfoufe appoint a Com- 
mittee to view the fcafibld in Weftminfter Hall. They had prcvi- 
oufly, on that day, refolved to attend as a Committee upon Lord 
Stafford’s impeachment ; and the Members are to fit together in 
the place prepared for them, without mingling with any other per- 
fons.— The Commons, on the fame day, give leave to Sir Walter 
Bagot, a Member, to appear as a witnefs on the trial. 

51. On the 23d of December, 1680, Mr. Seymour delivers in his 
anfwer to the articles of impeachment in writing ; and the Lords 
immediately tranfmit it to the Houfe of Commons.— On the 3d of 
January the Commons appoint a Committee to prepare evidence 
againft Mr. Seymour, and manage the fame at his trial -f*. — This 
Committee do not make any report; and on the 8th of January, 
the Lords fend word, That they have fixed the 15 th of January for 
Mr. Seymour’s trial, that the Commons may reply, if they think 
fit.” 

52. On the yth of January, 1680, when the articles of impeach- 
ment for high treafon, and high crimes and mifdemeanors, are ex- 
hibited againft Sir William Scroggs, Lord Chief Juftice of the King’s 

• Thif wai liot until the Lord# had fent a thoaght fit to give the Commons notice 
mefiage to the Commons to acquaint thems thereof. 

that Mr* Seymour had prefented to them a f This Committee have power to fit de die 
petitioii* defiring a day might be fixed for his in diem* and to fend ibr perfons* papers* and 
tiia]-«-and that their Lordfliips* finding no records.— They are not infira£Ud to prepare 
ifiae l>y replication of the Commons* had a replication. 

Bench, 
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Bench* in which the Commons. ptajr, " That he may.be committed 
to lafe cttftody*-’ the Lords refufe patting the queflion* Whether he 
(hall be committed or not ♦ ? — and order him to find fecurity for his 
appearance* to atteild upon the court fiom time to time* till,he be, 
difcharged c^his impeachments- 

53. On the 8th of January, 1680, the Commons refblve* That a 
Committee be appointed to infpe^ft the Journals of both Houfes* and 
precedents to juftify and maintain. That the Lords ought to commit 
perfons to fafe cuftody, when impeached for High Treafon by the 
Commons in Parliament 

54. On the 24th of March, 1680, Sir William Scroggs* Chief 
Juftice of the King’s Bench, delivers in his anfwer to the articles 
of impeachment of High Treafon,” which had been brought up 
againft him in the former Parliament if. — On the a5th of March, 
this anfwer is fent to the Commons, with a petition from Sir Wil- 
liam Scroggs §, defiring a fpeedy trial |[s 


55. When the meflage for impeaching Edward Fitzharris for 


High Treafon is carried }tp ^ 

* Several Lords enter their reafons for dif- 
fenting to this rcfufal ; one of which reafons 
is, That this matter hath been twice adjuft- 
" ed between both Houfes, viz. in the cafes of 
" the Earl of Clarendon, and the Earl of 
Danby.*’— The ground upon which the 
Lords proceeded, in not committing Sir Wil- 
liam Scroggs, was the fame doubt that had " 
been before entertained in the Houfe of Com- 
mons on voting the articles, Whether the 
" charges alleged amounted to the crime of 
** High Treafom*’ — Grey^s Debates,, VoL 
VIII. p. 287, 

f See the debate preparatory ta this refo- 
lotion, in Grey^s Debates, Vol. VIII. p.^ 285, 

X Thefe arucles had been brought up on 


Lords Bar, on the 26th of March, 

the 7th qf January, 16S0.— The Parliament 
was diflblved on the 18th of January.— And 
the new Parliament met on the zi& of March> 
at Oxford. 

§ Neither this anfwer or petition allege 
any objeftion, on the part of the Chief Juf- 
tice to the competency of the Houfe of Lords 
to try him for the crime of High Treafon, 
though a Commoner ; or, that the dilTolution 
of Parliament had made any alteration in the 
date of the impeachment. 

II On the 24th ot March, the Lord Danby 
petitions the Lords, complaining that he had 
been detained a prifoncr in the Tower, for 
above three .ind twenty months lail pail, and 
dehring to be bailed. 

16.8 L* 



r68 1 , Mr. Attornejr General acquaints dte Hbttfe, ** That' he had 
an order from his Majcffy/dated’tW'^y'&f^Ii!^^ to 'prolate 
Fitzharris at kw, and that accordftigly he 'had! pto^reff’atl itidid:- 
ment againft him at law * :* t 7 poh Ais the Ixirds r^lve*/ “ That 
Fitzharris ihall be proceeded with according to the courfe'of 


the common law, and not by 
“ ment at this time -f ' 

* On the 22(1 of March, 1688, Mrs. Fitz- 
hairii. petitions the Houfe of Commons touch- 
ing the cafe of her hufband ; this petition is 
referred to a Committee on the 15th of May, 
1689, who report on the 15th of June; and 
on their report, the Houfe recommend this 
cafe of Mrs. Fitzharris to hisMajefty. 

f This rcf^lotiofi of the Lords produced 
ftvcral refolutions on the part of the Com- 
mons, and a proieft from feveral Peers, relat- 
ing to the right of the Commons to proceed 
in this cafe by impoichracnt ; which are in- 
ferted in the Appendix, 8 —See alfo the 
debate upon this fubjed, in Grey’s Debates, 

Vol. VUl. p- 332. Bilhop Burnet fayib 

** This pretence, of the Lords having no right 
« to try a Commoner upon an impeachment 
for High Treafon, was furnilhed by Lord 
« Nottingham ; and was grounded^npon the 
«« cafe of Simon de Beresford, in the 4th Ed- 
“ ward IIJ. (which fee before in this Vol. 
p, 54.)— The Bifhop very pertinently ob- 
ferve*:, “ That if this do»^lrinc were true, and 
« good law, it would be a method offered to 
** the Court to be troubled no more with im- 
** peachments, by employing only Common- 
<< era*” So Sir William Jones fays, If 
this was fo, it would be in the power of the 
King, by making only Commoners Mini- 
fters of (late, to fubvert the Government by 
** their contrivances when they plcafcd. Their 
" greatnefs would keep them out of the reach 
« of ordinary courts of juliice ; or their trea* 
** fon^ might not perhaps be within the fta- 
** tute, but fuch as fall under the cognizance 
^ of no other court than the Parliament; and 
a 


way of impeachment in Parlia- 

56. On 

« if the people might not of* right deipand 
juftice there, they might, without fear of 
puniOimcnt, afl the moft ddlru^live vil- 
** iainies againft the kingdom ; it would alfo 
** follow, that the fame fa(ft, which in a Peer 
is treafon, and punifhable with death, in a 
« Commoner is nd crime, and fubjeft to no 
** punifhment.’’-^Lords Debates, printed in 
1742, Vol. I. p. 296, 298.— Sec, in the ift 
vol. of Lords Debates, p. 256, an accoum of 
tlii^ Fitzharris, and of the ttanfadion in which 
he was engaged, which biought on this im- 
peachment.— In the fame volume, p. 264, is a 
pamphlet, written by Sir William Jones, in- 
titled, A juft and modeft Vindication of the 
“ Proceedings of the two Lift Parliaments,** 
publifhel i||1|p8l which, p. 296, the quef- 
tion is difeufTed, ‘‘ Whether, by the law and 
cuftom of Parliament, the Loids ought to 
« try Commoners impeached by the Commons 
** in Parliament.” The proceedings in Par-, 
liament againft Fitzharris, and in the court of 
King’s Bench upon his arraignment and his 
trial, arc all publifhcd in the State Trials, Vol. 
III. p. 224, ct fubf. — It appears that the fore- 
man of the jury doubted their competency to 
pronounce a verdidl in this cafe, on account of 
the impeachment by the Houfe of Commons, 
and fuggefted this difficulty to the court, before 
the jury withdrew— but this objedlion was 
over-ruled by the Judges. In the coorfe of 
thofe proceedings. Sir William Williams fays, 
“ By the way, 1 think it will not be denied, but 
that the Commons in Parliament may im- 
peach any Cc^mmoncr of treafon, before the 
Lords in Parliament. J take that to be ad- 

“ milted; 
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56. On the 19th of May, 1685, the firft day of the firft Parlia- 
ment of King James the Ild, the Earl of Danby, Lord Powys, 
Lord Arundel, and Iiord Bellafy^ (who had been bailed by the 
court of King’s Bench in 1684, under a recognizance to appear in 
the Houfe of Lords the firA day of the next Parliament) were called 
to the Bar. They then petition to be difeharged and the Lords 
order. That their appearance fhall be recorded, and that they ihall 
attend till further order ♦. 


57. On the 22d of May, 1685, upon confideration of the cafes 
of the Earl of Powys, Lord Arundel, Lord Bellaiyfe, and the Earl 
of Danby, the qucAion was propofed, “ Whether the order of 
** the 19th of March, 1678 -f", lhall be reverfed and annulled as to 


** Impeachments ?” and refolved 

mitted j and I don't find that Mr« Attorney 

General denies it> or makes any doubt about 
“ it." State Trials, Vol. III. p. 240.— Sec 
Remarks on Fitaharris’s trial* by Sir John 
Hawles, afterwards Solicitor General, in the 
State Trials, Vol. IV. p. 165.— and Hume's 
account of this affair in ^ilt En^^Vol. VI. 
Ch. 6. p. 33a and 336. 

• On the 25th of iday, the indicants 
which had been found agmnft the Popifh 
Lords, are ordered to be produced to the At* 


in the affirmative. 

tomey General* who had received an order 
from the King to enter a Noli Profeqai ; and 
the bail given by them in the King’s Bench 
are difeharged.-^ And on the ill of June* the 
Lords order, That Lord Danby* Lord 
** Powys, Lord Arundel* Lord Bellaryfe, and 
** Lord Tyrone, as alfo all perfons, Peers or 
^ others* that were bail for the appearance of 
** the faid Lords* be, and are hereby dif* 
charged." 

t Sec before, p, 182, note 


Vol. IV. 
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V. Proceeding on the T^riah 

I. hearing evidence by the Lords againft ^ Gilea Mom-* 

pefTon, it does not appear, that the Commons were ever 
prefent, or appeared as parties, except firft at the Conference, where 
they ftate the grievances of which they complained and (hewed - 
how Sir Giles MompelTon was concerned in them i and afterwards 
when they demanded judgment. The Lords fummoiv the evi- 
dence "f** and examine them upon oath ; and when the enq^uiry is 
gone through, on the 26th of March, 1621, the colleftion of 
offences upon the (everal heads are read, and the Lords come to 
rcfolutions upon the feveral fad:s, and “ that all other his oflFences and 
abufes were duly proved againft him.” They afterwards enter into 
a long debate what his punilhment (hould be — and, having deter- 
mined, they fignify to the Commons, “ That if they,, with their 
“ Speaker, will, according to the ancient cuftom of Parliament, 
“ come to demand of the Lords, That iud|;ment be given, againlh 

> It appears from the Journal of the 6tli f But on the of Maich^ i6aoa the 
of March, 1620, and from the Parliamentary Lord Chancellor moves. That the Xiord$ Com* 
Proceedings, 1620.1, Vol. 1 . p. 123, that the mittees, to whom the feveral head a. of griev^ 
manner of delivering this charge was, to be ance had been referred, (hould cotifer with 
divided into fix parts, and that (ix Members Mr. Thomas Crewe, Mr. Recorder Finch, and 
ihould every one deliver his part to the Lords. Mr. Hackwell^^ ** for that thefe gentlemen^ 
—Sir Dudley Diggs to make the introduction being Members of the lower Houfe, had 
—Mr. Crewe, Mr. Finch, and Mr. Hack- ** taken pains in the feveral examinations of 
well, to open and Hate the matters complain* ** thefe grievances***— And on the 26th of 
ed of— Sir Edwin Sandys to make a collt^ion April, 1621, upon hearing the charge and 
or amplification of all ihefc bufinefics— and Sir proofs againd Sir Francis Michcll, Sir Ran* 
Edward Coke to make the conclufion, by de- dolph Crewe (then an affifianc to the Houfe of 
daring to the Lords precedents, how hereto- Lords, as Kiog*s Serjeant, and who was af- 
fore others, oiFcnding in like manner, have terwards Chief Juitice) came to the Clerk’s 
been by the Houfes of Parliament puniihed.— * table and opened the offences and the proofs* 
See, upon ihc 8ch of March, Sir Edward —Sir Francis Michcll was then heard, and. 
Coke’s report of the precedents he had found, made his anfwcr to each charge, 

&i w ell of judicature as of puniibmcnt. 


“ Sir 



Pr^e^dingt the Trixd, 

** Sir Giles MompelIbn» for tlie heinous ounces by him com- 
** initted» they lhall be heard."— To which the Commons anfwert 
They will come and demand it. 

2. See, in the Lords Journals from the 20th of March, 1620, to 
the third of May, 1621, the proceedings againft the Lord Chan* 
cellor Bacon, upon the charge exhibited againft him by the Com- 
mons *. — On the 24th of April, it wa^ debated. Whether the Lord 
Chancellor ihould be brought to the iBar, to hear the charges ? or 
that, refped being had to his perfon (as yet having the King’s Great 
Seal) the charge Ihould be fent in writing i — and agreed it ihould 
be fent in writing. — On the 30th of April, Lord Bacon fends in 
writing his confeflion and humble fubmiffion -f*. 

3. On the 24th of April, 1624, the Archbilhop of Canterbury 
reports from the Committee appointed to examijje into the matters 
charged againfl: the Lord Treafurer Middlefex, a part of the charge 


• Neither the Commons or any Committee 
were prefent as accufers during any part of 
thefe proceedings; they exhibited the com- 
plaints at a Conference Mid tranfmitted fuch 
proofs as had come out before them, upon an 
examination taken by the Grand Commiitee 
for Courts of Juftice; upon which, they de^ 
fire, If the Chancellor be found guilty, he may 
be piiniihed ; if not guilty, the accufers to be 
punifhed. — There were no further proofs given 
of thefe accufaiions, nor were thdy opened or 
urged in the Houfe of Lords, except by the 
report of the Conference ; this being ren- 
dered unneceifary by the Chancellor's fending 
his humble confeflion and fubmifllon.— The 
Commons come, on the 3d of May, to de- 
mand judgment.— Sec the proceedings in both 


Houfes againfl Lord Bacon, collefled in the 
Slate Trials, Vol. I. p. 353. 

f This fubmifllon and confeflion (which 
fee before in the Notes, p. 100,) being ex- 
preiTed only in general terms, was not confi- 
dered by the Lords as full and fatisfaflory, 
Lord Bacon therefore fent another paper, in- 
titlcd, The humble confeflion and fubmif- 
** fion of me Lord Chantelhr}^<^^* Upon 
adviied coniidcration of the charge, defeend- 
ing into my own confcicncc, and calling my 
memory to account, fo far as 1 am able, I do 
plainly and ingenuoufly confefs, that I am 
guilty of corruption ; and do renounce all de- 
fence, and put myfelf on the grace and mercy 
of your LordOiips.” And he then enters into 
all the particular charges, which he con* 
feiTes.— State Tiiali* Vol. L p. ' 

Dd 2 arifing 
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arifing oiii the examination of the witnefles y — this is ordered td 
be ient * to the Lord Treafnrer, and that he do appear on Thurf-i 
day next to anfwcr his charge at the Bar. — On the 26th cf April, a 
Committee is appointed to iearch for precedents, in what manner 
the parties complained of have anfwered-|*} and the Lord Trea- 
furer having, on the 27th, applied by petition for Counfel, the 
Lords give leave that he may ufe what Counfel he pleafe^ to advife 
him for his defence ; but that it ftands not with the order of the 
Hoiife, to allow Counfel at the Bar in cafes of this nature 

4. The Duke of Buckingham having been by the Commons 
impeached of feveral crimes ; and articles being exhibited againft 
him, he, on the 8th of June, 1626, delivers in to the Lords his 


* The following memorandum u ordered 
to be entered in the Lords Journal of the 24th 
of April ; ** Whereas, by the ancient cufloms 
of this Houfe, the parties accufed and com- 
plained of are to receive their charge et the 
•• Bar ; yet, at this time, in regard the Prince 
and many other Lords are attending necef- 
•• farily the King at Windfor^ for the (blemniz- 
•* ing Saint George’s feaft, and cannot return, 
to be here till Thuifday next; therefore, 
** for gaining of time, and alfo that the Lord 
** Treafurer might have his time to prepare 
his anfwer, it was agreed that his charge 
** ihall be fent unto in writing.— But this 
to be no precedent for the future/* 

<f On the 27th of April, the Earl of Bridg- 
water reports from this Committee, That they 
did not Hnd by any precedent* that any, though 
a Member of this Houfe, did anfwer by his 
Counfel; and that divers Members of this 
Houfe have anfwered in perfon and without 
Counfel; and .that Counfel was denied unto 
Michael de la Pole, Lord Chancellor, the loth 
year of Richard the lid. when he required the 


fame— The precedent referred to, by the 
Committee, is as follows, Le dit Conte do 
** Suffolk avoit ordeigne, que Monfieur Ri- 
« chard Ic Strop, fon Frerc en Loi, averoitlci 
Paroles de fa reponfe des dicz Empeche- 
mentz : a quelle chofe les Seigneurs difoi- 
** ent, que feull honeft pur lui de refpondre 
par fa Boache demclhc/’— Rot. Pari, VoL 
IILp. ai6.N^ 7. 

X When the ^Lords had gone through all 
the charges againfl Lord Middlefex, and had 
heard him in his defence, the opinion of the 
Houfe of Lords is taken on each feparate ar- 
ticle of charge— on the 12th of May, 1624, 
Whether upon that charge the Lord Trca* 
furer be cenfurable or no Upon fome he 
is acquitted,— They then proceed to confider. 
What puniihment (hall be inhidled upon him, 
on account of thofe mifdemeanors which have 
been proved agatnR him-— and relbtve upon 
feveral— Hne, tmprifonment, and difqualifica- 
tlon from holding offices or fitting in Parlia« 
menu 


anfwer* 
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«nfwers to cacfr partfcular clwgc ♦h— O a the 9 th: of Jane, a mef- 
fage is fent to the Lords, to require a copy of the Duke’s anfwer, 
that the Houfe may make a reply to it with as much ipeed as poffi- 
bk.— The anfwer is fent to the Commons on the loth *1’.— And on 


* See thefe aniwers, with the Duke’s iatro* 
dudory fpeech at length, in; the Lords Jour- 
nals. 

f In the famous remonftrance, which was 
prepared at this time by the Commons, and 
was intended to have been prefented to the 
King (but from doing which they were pre- 
vented by the diiTolution of the Parliament, 
on the 15th of June) thefe charges againft the 
Duke of Buckingham were recapitulated; and 
the Commons dehre, that, for thefe and other 
reafons there alleged, the King would be 
** gracioufly pleafed to remove this perfon 
^ from accefs to his facred prefence.”— The 
King was fo offended with this remonflrance, 
that he publifhed a proclamation, ** com*- 
" manding all perfons,. of whatfbever (]uality^ 
** upon pain of his indignation and high diL 
•' pleafure, who have, or ihall have hereafter, 
** any copies or notes of the faid lemonftrance, 
or (hall come to the view thereof, forthwith 
to burn the fame ; that the memory thereof 
** may be utterly abolifhed, and never give 
occafion to his Majefty to renew the remem • 
brance of that, which, out of his grace and 
« goodnefs, he would gladly forget.”— Sec 
this remondrance, together with the King’s 
declaration, in which were conuined his rea- 
ibns for diiTolving the Parliament, in the Par- 
liamentary Hiftory, Vol. VII. p. 300 to 3Z0. 
—See abb, in Lord Clarendon’s Hiftory of 
the Rebellion, Vol. I. p. 6, ct fubf. his obfer- 
vations upon the diftblution of this and the 
next Parliament, and the fatal confequences 
of thoie meafures ; all which he attributes to 
the imprudent couniels of the Duke of Buck- 
ingham and the Lord Wefton.— “ 1 wonder 
" lefi at the errors uf this nature in the Duke 
of Buckingham; but that the other, the 


" Lord Wefton, who had been very imiclV 
and very popularly converfant in thofe Con- 
^ ventions ; who exactly knew the frame and 
" conftitution of the kingdom, the temper of 
the people, the extents of thd courts of 
" law, and the jurifdiilion of Parliaments,. 

which, at that time,, had ftldom or never 
^ committed any excefs of jurifdidion, (mo- 
defty and moderation in words never was 
nor ever will be obferved in popular coun- 
cils, whofe foundation is liberty of fpeech) 
that he fhould believe, that the union, 
peace, and plenty, of the kingdom, could 
" be preferved without Parliaments, or that 
** the palfion and diftemper, gotten and re- 
ceivedinto Parliaments, could be removed 
^ and reformed by the more paffionate break- 
** ing and diftblving them f or that chat courfe 
would not inevitably prove the moll perni- 
dous to himfelf, is as much my wonder, as 
«* any thing that has fmcc happened.”— Tho 
truth of this obfervation of Lord Clarendon’s 
was confirmed by what followed immediately 
after.— The Commons, in the very next Par- 
liament, on the 1 ith of June, 1628, in another 
remonftrance, repeat their complaints againft 
the Duke of Buckingham, declaring,. The 
principal caufe of all thefe evils and dan- 
” gers, we conceive to be the excefllvc power 
of the Duke of Buckingham, and the abufe 
of that power.”*— See this remonftrance in 
the Parliamentary Hiftory, Vol. VIII. p. 219. 
—Soon after this, on the 23d of Auguft, 1628, 
the Duke was ftabbed by Felton at Portf- 
mouth; and one of the reafons given by Fel- 
ton, before the Privy Council^ for his com- 
mitting this ad, was, the words in this re- 
monftrancc.— RnOiworth’s Collcdions, Vol. 1. 
p. 638. 


the 
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the 15th of June, the Parliament is dillblved by a Commiflion read 
in the Houfe of Lords. 

5. On the n th of June, 1628, Dr. Mainwaring having been 
taken into cuftody, upon the charge of the Commons, for having 
publiflied, in his Sermons *, tenets derogatory to the rights and 
liberties of the fubjed; and the Lords having examined witnefles 
to prove his pr^ching and publifliing thefe fermons ; he is brought 
to the Lords Bar, and the charge is opened by the Prime Serjeant and 
Attorney General 4 and, being alked, by the Lord Keeper, Whether 
he doth acknowledge thefe tenets ? be abfolutely denies them ; but, 
upon evidence being produced, he defires to have a copy of the 
charge in writing, and Counfel allowed him, and further time to 
make his defence. — On the 13th of June, he is heard at the Bar in 
his defence j and, being withdrawn, the Lords are of opinion that he 
be cenfured for his crime j and agree upon his fentence : Judgment 
is demanded by the Commons, and is pronounced againft him on 
the 14th. 

6. See the proceedings upon Lord Strafibrd’s trial, at length in 
Ruftiworth’s Colledtions, Vol. VIII. p. 102, and in the State Trials, 
Vol. I. p. 715 -f. 

7. On the 24 th of March, 1640, the Lords make an ofder^ 
■“ That if any Peer, having any Icruple or doubt in him, arifing 


* Sec thefe tenet#, and the part which the 
King, and Bi(hop Laud, had in the publica- 
tion of thefe books, explained in the note 
p. 125, of this VoK 

f The Managers appointed to condu^ the 
impeachment againft the Earl of Strafford 
were. Lord I>igby, Mr. Hampden^ Mr. Pym, 
JBalilrode Whitlockc, Oliver St. John, Sir 
Walter Earle, Gcoffry Palmer, John Maynard, 
D 


and John Glyn, Recorder of London.*— •• Lord 
** Strafford, (fpeaking of the Committee who 
*** managed the evidence againft him, and 
^ particularly of the lawyers) faid to a private 
friend, that G/jm and Maynard ufed him 
** like advocates, but Palmer and Whitheki 
** ufed him like gentlemen, and yet left out 
nothing; material to be urged againd him/’ 


out 
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** out the evidence at the trial of the Earl of Strafford, (hall 
** iland up and perlift to defire to have the Houfe adjourned, whcre- 
** by he may be fatisfied in his conlcience of the faid doubt, the 
** Houfe is to be adjourned, without giving a reafon in Weftminfter- 
Hall i but the Peer is to, be anfwerable to this Houle for the 
** reafon of it 

8 . “ The Managers for the Houfe of Commons proceeded againft 
the Earl of Strafford article by article, till they came to the 20th 
article ; but then, finding the following articles fo nearly related to 
one another, they would tie themfelves no more to thefe rules, 
but pleaded for liberty to handle them, not as they lay, but a& they 
were related to one another ; and after Lord Strafford had long and 
vigoroufly oppofed this, “ the Lord High Steward determined the 
“ cafe, and ordered ” that they fhould be handled promifeuoufly, 
and in cumulo, as the Managers for the. Commons fhould think. 


• The praflice has been conformable to 
this order ever lince. That, at the requeft of 
any Lord» the courts without a queilion, ad* 
journs back to the Houfe of Lords. 

f This is Rufhworth’s account, in Vol, 
Till. p. 5 i4.of his Collcdlions.—* I do not find 
any thing mentioned in the Lords Journals, of 
any objedion made by Lord Strafford ; nor 
had the Lord High Steward authority to de* 
termine any thing without the diredion of the 
court; the proceeding however on the 5th of 
April was, (as dated by iRuihworth) on the 
aoth, 2 iff, 22d, 23d, and 24th articles taken 
together. In the hiftory of thefe proceedings 
in the iff volume of the State Trials, p. 726, 
the following account is given of this matter: 

On Monday Mailer Whitlocke proceeded to 
the 20ih article,, and told him, that, becaufc 
the matter was intervenieni, ct confimilis 
naturse, they had refolved to join the five 


next articles together, becaufe all of them 
tended to one point or period.'* The Lieu* 
tenant intreated, that they would proceed ac* 
cording to the orders preferibed by the Houfe,^, 
which was, article by article: he faid, ffve> 
** articles were many, the matter weighty, his 
memory treacherous, his judgment weak.*^ 
It was bitterly replied by Mailer Glyn, ** That 
“ it does not become the prifoner at the Bar 
♦* to preferibe to them in what way they fliouid 
give in their evidence.** The Lieutenant 
modeffly anfwcred ** That if he ftood in his 
place, he would perhaps crave the like 
•* favour ; unlefs his abilities did furnilH him 
with more ftrength than he could find in 
«« himfelf; for his part he was contented,, 
« they Ihould proceed any way, alwnys pro- 
vided, they would grant him a competent 
time for replying.** And fo ^hitlocke 
went on. 


g, Om 
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9. On the 26th of January, 1666, the Managers of the impeach- 
ment againft the Lord Vifcount Mordaunt, for high crimes and 
mifdemeanors, obferving, at the trial in the Houfe of Lords, that, 
after the articles were read, his Lordlhip did fit in the Houfe as a 
Judge, and had Counlcl at die Bar to make his defence, objeded to 
both thefe circumfiances, ** as contrary to former precedents, parti- 
cularly that of the Earl of Middlefex ♦, the 21ft of Jac. Ift, and 
“ that of Michael de 4 a Pole, in Richard the lid’s time, who 
“ anfwered for himfelf.’’ — ^The Lords, upon thefe objedions, order 
a Committee to fearch for precedents upon both points. — On the 
28th of January, the Committee make their report j upon which 
the Lords dired, ** That the lower Baron’s bench Ihould be re- 
** moved, and a ftool fet near the Bar, where the Lord Mordaunt is 
to fit uncovered, as a Peer, but not in the capacity of a Judge ; and 
that he fliall be allowed Counfel.”— This order is communicated 

to the Managers of the Commons, at the Bar of the Houfe of Lords 
— who defire leave to acquaint the Houfe of Commons with thelc 
refolutions, “ becaufe they receive their infirudions in this bufinefs 
** from the Houfe of Commons J,”— The Houfe of Commons 
acquiefee in allowing Counfel to Lord Mordaunt, but not in the 
manner of his fitting within the Barj and, on the 3 id of January, 


• See this cafe of the Earl of Middlefex, 
before, p, 2of— The Commons had, on the 
^6th of January, before" the Managers went 
4ip to the Lords, ordered, that -they Ihould 
proceed there in this bufinefs of Lord Mor- 
idaunt, according to this precedent of the Lord 
Craniield. 

f See a fimllar order made on the ifi of 
May, 1725, in the inllance of the Earl of 

X The Commons, upon this report, on the 
jJiSthof January, appoint a Committee to con- 
ifidcr of the precedents cited by the Lords; 


who report, on the 29th* ihe order, relating 
to matters of judicature, which the Lords had 
made on the aSth .of May, 1624., which 
is entered before in this volume, p. 158 ; they 
ahb report the cafe of the Earl of Briilol, as 
cited before, p. loo, and in the note p. ioi.~ 
After reading thu report, the Commons refule 
to acqiuefce in the point of the manner of 
Lord Mordaunt’s being within the Bar ; but, 
upon a dlvifion, they do acquiefee with the 
Lords, in allowing Counfel to be affigned him 
upon his trial. 


order 
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order * the Managers to acquaint the Lords with thefe their refolu- 
tions •f'. — This is communicated to the Lords at their Bar by the Ma- 
nagers, on the 31ft of January } when the Lords immediately refolvc, 
** That, judging it a right inherenjt in every court, to order and 
** diredt fuch circumftances and matter of form, that can have no 
“ influence to the prejudice of juftice, in fuch way as they fhail 
judge fit, where the fame are not lettled otherwife by any pofitivc 
** rule, their Lordfhips do confirm the order, already made in this 
** cafej as juft and equal, and do wiih the Commons to proceed to 
matter of fubflance.” — The Managers are called in, and acquainted 
with this refolution of the Lords ; who defired leave again to re- 
fort to their Houfe for their diredtions —The Commons difagree 
to this determination of the Lords, and demand a Conference to 
aifign their reafons ; — this Conference is agreed to by the Lords, 
and held on the 4th of February — ^Thc Lords adhere to their 
former refolutions of the 28th and 31ft of January; which, being 


^ It had been propofeda on the 29th of 
January, to acquaint the Lords with this dc- 
termination of the Commons at a Conference, 
but this was negatived on a divifion. 

f The Commons refolvc, on the 3 ill of 
January, ** That this Houfe do fit whilH the 
** Committee of Managers is with the Lords, 
^ opon the buHnefs of the Lord Mordaunt’s 
** trial.*’ — Accordingly, much bufinefs ap- 
pears, from the Journals, to have been done, 
in the abfence of the Managers.— The general 
practice, however, has been difFerctit : and it 
feems more proper, that, whilii fo great a 
number of Members are, by the commands of 
the Houfe, performing their duty in another 
place, and therefore neceffarily abfent, the 
Houfe Ihould not permit any bufinefs to pro- 
ceed.— The cttHom therefore has been, as 
well upon Conferences as on Impeachments, 
that the Speaker leaves the chair as Toon as the 
names of the Managers are called over, and 
they are withdrawn out of the Houfe ; and 
does not refntne the chair, till the Managers, 

VoL. IV. 


or the Members appointed to manage the 
Conference, arc returned into the Houfe. 

I The Commons upon this report from 
their Managers, on the 31ft of January, defire 
a Conference with the Lords, “ upon the mat- 
ter of the Lord Mordauni’s fitting within 
the Bar, at the time of his trial, with his hat 
off;** and they alfo appoint a Committee 
to fcarch precedents and prepare reafons to be 
offered at the Conference.— On the ift of 
February, Mr. Seymour reports from the 
Committee two reafons ; theie are not en- 
tered in the Journal of the Commons, but are 
in the Lords Journal of the 4th of February, 

§ It appears from the Lords Journal of the 
4th of February, that ohj’e^lioiis were made 
to the agreeing to this Conference upon tivo 
ground, as is cxpreflVd in the proteft, That 
** the conferring with the Houfe of Commons, 
upon a matter only relating to the manner 
** of proceeding in judicature, is a great dero- 
" gation to the privilege of the Lords.** 

E e 


reported 
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reported to the Commons at a Conference, they on the 5th of 
February, demand a Free Conference 5 which, after long debate, 
the Lords refufe; and acquaint the Commons, that their Lord- 
(hips adhere to their former order, and are ready to proceed. — The 
Commons, on the 6th of February, demand a Conference upon rfiis 
meffage of refufal of a Free Conference j which the Lords -agree 
to, and it is held on the 7th of February. — Upon the report of 
which, the Lords demand a Free Conference, on the fubjeft of this 
laft Conference} in which the Lords juftify their poceeding in. 
refufing the Free Conference demanded by the Commons. — The 
Commons demand another Free Conference ♦, on this Conference : 
but the whole of this difpute is put an end to by the King*s com- 
ing, on the 8th of February, and proroguing the Parh'ament -f*. 

10. On the 17th of May, 1679, the Lords direft the‘ Committee 
of Privileges to fearch for and confider precedents and ways of pro- 
ceeding on the trials and judicature of Peers; and to advife of di- 
redions and methods fit to be obferved therein, for the pefervation 
of order and regularity, on the trials of the Lords now appointed i 
and all circumftances ufually occurring on fuch trials.— On the aad 
of May, the report of this Committee is made and agreed to, and 

ordered 


• Much learning, touching the law of Par- 
liament, in queftions of granting or refufing 
Conferences, particularly in matters of judica- 
Cure> appearing in this dlfpute between the 
two Houfes— conduced, as appears^ on the 
part of the Lords, by the Lord Anglesey, 
and on that of the Commons, by Mr. Sey- 
mour, afterwards Sir Edward Seymour, both 
ilt<en well vcrfcd in thefe fubjcfls— the pro- 
ceedings are exrvad^ed from the Lords Jour- 
nals, where they are entered m ^re at lengths 
and tnferted in the Appendix to this Volivne, 
N*9. 

f Lord Danby, in arguing his own cafe in 
ibe Conn of King’s Bench> on the 27th of 


May, 16829 mentioning this impeachment of 
Lord Mordaunt,, fays, ** jEie was impeached 
** upon articles in one feifion; but having 
^ taken out a pardon daring the prorogation,: 
** was never more called upon, nor never. 
•• queftioned on the former impeachment,, 
although the very fane Parliament fat agjun,. 
which, bad impeached him.*^ 

St, Triab, FoL IL/. 744V. 
71 ie Aune circumdance is mentioned in the 
Pamphlet referred to before p. 19a# indtkd 
** A Treatifc of the King’s power of granting 
«• pardonain cafe's of Impeachment,” p. ro. 

) See this report at length in the Lords 
Journal of the 22d of May, and in. the Joumat 

of 
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ordered to be communicated to the Committee of the Houfe of 
Commons, at the next meeting of the Joint-Committee of both 
Houfes. 

11. On the 30th of November, 1680, the trial of Lord Stalford 
commences in Weftminfter Hall *. —The Speaker leaves the 
chair,, and the Committee of Managers go j— when they return, the 
Speaker refumes the chair* 

12. On the 2d of December, 1680, the Lords order. That all 
the Lords do attend this Houfe, during the trial of Lord Stafford, 
upon the peril of undergoing the cenfurc of this Houfe for their 
abfence. 

13. On the 4th of December, i686, Lord Stafford defired 
that his CoUnfel might be heard to the following points of 
law: (i.) Whether proceedings ought to be continued from 
Parliament to Parliament u|ion in^eachments ? (2.) Whether 
an impeachment be to be profectited in Parliament, without 
an indidment found by a Grand Jury The Lords, af- 
ter 

the HlMrfcof Gommems of the 23d ofMa7. ^ propofition of the Commons, concerning 
The Lofds refolve, That the Commons be ** the right of the Lords Spiritual to iit on 
acquainted, that this paper contains the or- thefe trials.** — A iimiiar Committee was 
ders of the Houfe of Lords {^, pre> appointed on the 23d of November, 1680, 

paratoiy to the trials ; yet fuch, that if the which report, on the 26th, rules and direflions 
Commons have any thing to objed to, or to to be obferved on the trial of Lord Stafford, 
offer to be added to them, the Lords will See the proceeding at length on this 

confider thereof, and do what ihall be trial, iti the State Trials, Vol. HI. p. 101, 
« reafonablc.’* It appears from the report, with the fpccches of the Managers, &c.— The 
on the 23d of May, in the Houfe of Lords, of Commons, on the 2d of December, make an 
what paffed on the communication of this order, That nothing that ihall be faid by any 
paper, that the Committee of the Commons Member of this Houfe^ or by any witnefs 
faid, ^ That they would receive this paper as brought to fupport the profccution, be printed 
propofitions, but that they did not intend to or publifhed, without leave of the Houfj. 

** give any anfwer to it, till they fhould have f There were two other queftions of law, 
an anfwer from the Lords to the former ^touching the manner of alleging the overt-ad, 

and 
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ter confidcration, rcfufe to hear Lord Stafford’s Counfel to theft' 
points*. 

14. On the 6th of December, 1680, the evidence and arguments 
being clofed, it was fuppofed the Lords would have proceeded that 
day to give judgment y — ^but, upon a queftion put. Whether to ad- 
journ that night to Weftminfter Hall ? the votes were equal, and 
fo it was carried in the negative^ — The Lords, taking notice that 
fome Lords were abfent this day, who were prefent all the days of 
the trial and heard the evidence, order. That particular notice be 
given prefently to the abfent Lords, to give their attendance on this 
Houfe immediately, or elfe they are to be fen t to the Tower 
On the 7th, the Lords are called over by a lift, to know who are 
abfent, that were prefent at the hearing of all the evidence j and all 
the Lords in the lift were prefent, excepting the Earl of Dorfct and. 
tj^e Lord Coventry who had, been excpfed §. , j 

and the evidence. Upon thefej the Lords Toft bf the Queen of Bohemis, and grandfon of 
took the opinion of the Judjgc^, 'which the Ji^mes the had precede i\ce to that of the 
Judges delivered publicly in M^epminjier Hall, JLord High Steward : and it appears^ from the 
on the 4th of December, in pttitnee of StateTrials, Voi.ill. p. 102, that in the pro- 
Lord Stafford. ceiTion, on the firfl day of the trial, from the 

• See the fpeeches of Sir William Jones, Houfe of Lords to Weflminfter Hall, Prince 
and Sir Francis Win nington, upon thefe points; Rupert (Hated toJ?e a Psucce e/^ Bloody, 
-—Sir Francis Winnington fays^ This is the walked ^ter the Lord High Sievaard; and 
** caufe of the Commons of England,, who from p.^ 212, that, in taking the votes of Guilty 
^ only change their reprcfentailves in a new or Not guilty, the Duke of Cumberland gave 
** Parliament.’’ his vote after the Lord High Steward. 

t Lord Dorfer, and Lord Coventry^ were \ See in the Lords Journal of the 7th of^ 
excufed upon oath made at tlie Bar by their December, the proceedings of the Lords, 
phyficians, that from ilinefs they could not at- befoce they gave judgment.-— The Lord High- 
tend. Steward, being infirm, has leave to fit, whilii 

I In the lifi of the Lords prefent at thia he takes the votes 0/ Guilty or Not guilty.-^ 
time, and daring the trial, the name of the Lord Stafford pleads in arrefi of judgment, but 
Duke of Cumberland (who was Prince Rupert, his plea is over-ruled*. 


VI. Commons 
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the 26th of March, 1621— 'the Lords are ready ta 
V_y give judgment againft Sir Giles Mompeflbn, if the 
** Commons, with their Speaker, will, according to the antient 
cuftom of Parliament,” come and demand it *. — The Speaker,, 
with all the Houfe, went up and demanded judgment accord^- 

ittgly* 


2. On the 3d of May, 1621, the Lords are ready to give fcntenca 
againft the late Lord Chancellor Bacon, if this Houfe, by their 
Speaker, will come up and demand judgment — So, on the 4th of 

May, 


■' See the debate upon this qnellion, in the 
Commons Journal,— And, in the Lords Jour- 
nal of the 26th of March, fee the form of the 
proceeding at full length ; and the J udgment 
itfelf; to which, though very feverc. King 
James (as appears from the Lords Journal of 
the zych of March) was pleafed to add, ^ that 
** of perpetual banifhmcnt out of all his Ma- 
** Jefty^s dominions.’*— This abfurd and ille- 
gal proclamation for banilhing Sir Giles Mom- 
pelTon, is to be found in Rymer’s Foedera, 
Vol. XVII. p. 239.— Illegal it was, becaule 
the King had, by law, no authority to ilfiie or 
enforce it.— Abfurd, becaufe, after * reciting 
the punifhment adj udged to be in Aided upon 
him by the Lords, part of which was impri- 
fonment during life, it charges Sir Giles Mom- 
peffon, if within the King’s dominions (for he 
at this time was abfeonding and concealed) 
forthwith to depart,, and never to return; 
thereby exhorting him t6 evade the execution 
of that part of the fentcnce. 

f See the form of demanding, and the Judg- 
ment itfelf, in the Lords Journals.— Be fides 
inc and imprifonment, Lord Bacon was 


rendered incapable of any office, or place^. 
** or employment in the State or Common^ 
wealth ; never to fit in Parliament, or come 
« within the verge of the Court.”— It is faid, 
in the Life prefixed to his Works, that, about 
three years after. King James granted a full 
and entire pardon of his whole fcntence ; and 
that Lord Verulam was fummoned to the firil 
Parliament of King Charles.— That Parlia- 
ment met on the 1 8th of June, 1625, and Lord 
Bacon died on the 9th of April, 1626.— But f 
apprehend this lad anecdote, of his being again 
fummoned to Parliament, not to be true ; be- 
caufe, when the Lords were called over, on 
the 23d cf June, and again on the 15 th of 
February, 1625, it appears from the Lords 
Journal, that the name of Lord Vifeount St.^ 
Albans was neither amougft thofe prefent nor 
abfent.— See, in Vol, V. of Parliamentary 
Hillory, p. 42 1, Lord Bacon’s Letter to the 
King, foliciting his pardon; and the King’s 
Warrant to the Attorney General to make it 
out ; and Lord Keeper Williams’s reafons for 
di marring to put the feal to it.— The follow* 
ing account, at the concluiion of the proceeds 

ings 
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May, 1621, againft Sir Francis Michell — and, on the 13th of May, 
1624, againft the Lord Treafurer Middlefex*. 


ings againft him, In the ift vol. of the State 
Trials, is, if true, very extraordinary : — 
“ Though Lord Bacon was afterwards fet at 
** liberty, and had a pcnfion from the King, 
** he was in great want to the very laft, living 
obfcurely in his chambers at Gray’s Inn ; 
where his lonely and dcfolate condition fo 
** wrought upon his melancholy temper, that 
** he pined away; and, after all his height of 
« abundance, was reduced to fo low an ebb, 
as to be denied beer to qUfench his thirft ; 
for, having a ftckly ftomach, and not liking 
the beer of the houfe, he fent now and then 
** to Sir Fulk Greville, Lord Brook, who 
** lived in the neighbourhood, for a bottle of 
« his b.ecr ; and, after fome grumbling, the 
Butler had orders to deny him.” Mallet, 
in his Life of Lord Bacon, prefixed to the 
folio edition of his Works, docs not confirm 
this account. 

• One part of the Judgment againft Lord 
Middlefcx, was, “ That he ihall never fit in 
Parliament any more as had before been 
pronounced againft Lord Bacon<— Lord Cla- 
rendon fays, '' A claofe of fuch a nature, as 
” was never before found in any Judgment 
of Parliament ; and, in truth, not to be in- 
flifked upon any Peer, but by attainder.” 
Hiftory of the Rebellion, Vol. I. p. 20.— It 
fhould feem, as if there had been fomething 
particular in this Judgment, or in the manner 
•of delivering it ; becaufe the next day, the 
14th of May, a Committee is appointed, by 
the Commons, to fearch former precedents, 
how Judgments have been given in former 
times by the Lords, upon complaint made by 
the Commons.— »It does not appear that this 
Committee made any report. — There is a very 
curious anecdote, upon the fubjed of the Lord 
Trcafurcr’s condemnation, told in Ambrofe 
Philips’s Life of Archbifhop Williams, p. 105. 
His Majcfty, King James the Ift, fent for 
8 


** the Lord Keeper Williams, and told him 
** plainly, ‘ That he would not have his Trea-* 
furcr a public facrifice .’ — * Sir,’ jays the 
Lord Keeper, ‘ I have attempted amongft 
my fureft friends, to bring him off fairly ; 
All Ihrink and refufe me. — Only the ftout 
and prudent Lord Holies adventured upon 
the frowns of the Prince and Duke, and 
" gave his reafons, Why Middlefex appeared 
« to be innocent.— I were mad, if, for my 
part, I fhould not wifh him to efcape this 
** tempeft, and be fafe under the harbour of 
your Majefty’s clemency— Wli^n I djelibc- 
“ rate upon him, I think of myfelf — his 
fortune to-day, *tis mine to-morrow*-^Thc 
** arrow that hits him, is within an handful of 
me. Yet, Sir, 1 mu ft deal faithfully— Your 
Son, the Prince, is the main champion that 
encounta’s the Treafurer ; whom, if you 
favc, you foil your Son— For, though mat- 
** ters are carried by the whole vote of Par- 
♦♦ liament, and arc driven on by the Duke, 
yet they that walk in Weftmiiifter Hall, call 
** this, The Prince’s undertaking;” whom 
« you will blaft in his bud, in the opinion of 
all your fubjefts, if you fuffer not your old, 
** and, perhaps, innocent fervant, to be pluck- 
cd from the fan6luary of your mercy— Nc- 
ceftity mull excufe you from inconftancy 
or cruelty.’ So, with thefe reafons, the 
** King was perfuaded to yield to the head- 
ftrong importunities of his Parliament, 
and the Treafurer was depofed, and fined 
« 1000, and committed to the Tower.”— 

Within a few months after this converfation, 
the Lord Keeper’s prophecy was fulfilled.; 
for, by the influence of the fame Duke of 
Buckingham, he himfelf was removed from 
the office of Lord Keeper, and retired from 
Court to his palace at Bugden, in difgrace. 
He was at that time only Bifhop of Lincoln. 


3. On 
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On the 14th of June, 1628, a meflage is fent to the Commons, 
That the Lords are ready to proceed to judgment aganift Dr. Main- 
waring, if they, with their Speaker, will come to demand the fame. 
— 'irhe Commons return for anfwer. That they will come pre- 
fently *, 

4. On the 13th of May, 1679, the Lord Prefidcnt reports fronr 
the Joint-Committee of both Houfes which had been appointed to 
confider of propofitions and circumftances relating to the trial of the 
Lords in the Tower — That, upon the Lords aflerting that Judg- 
ment of thefe matters belong entirely to them, the Commons had 
acknowledged, That Judgment after trial is in the Lords ; but 
“ their Lordihips are not to give Judgment unlefs the Commons- 
** demand it •f'.” 

5. On the 6th of December, 1680, the Lords fend a meflage to 
the Commons, That they liave appointed Lord Stafford to be brought 
to the Bar, in Weftminfter Hall, to-morrow morning, to hear Judg- 
ment. — ^The Commons immediately refolve, nemine contradkente^ 
That this Houfe will go, to-morrow morning, with their Speaker, to 
the Bar of the Houfe of Lords, and demand Judgment :}: upon the 
impeachment of the Commons of England againft Lord Stafibrd.— > 

On 

* The form of demanding this Judgment the form of executing that part of the fen- 
is as follows : tence^ which required his iubmiflion^ and ac- 

** My Lords, knowlfdgment of his oienccf, at the Bar of: 

1 he Kniglus, Citizens, and Burgcfles>of both Houfes* 
the Commons Houic of i .i hament, have f See, in p. 192 of this Volume, the xnan-^ 
impeached before your Lordihips Roger ncr and form of the Commons demanding^ 
« Mainwaring, Clerk, Dodor in Divinity, of Judgment agakift the Earl of Danby, upon* 
** divers enormous crimes; for which your the Cominonf dilkllowing the validity of Lord 
Lordihips have convent( d him before you. Dauby’s pica of pardon, tn. bar of the impeach*^ 
and examined the faid offences. — And now ment. 

the Commons have commanded me, their t On the 7th of December ». before the 
Speaker, to demand Judgment againft him Speaker leaves the Chair, the Commons ne- 
" for the lame.’'— See, in the Journals of the foive, That the Committee appointed to 
Lords and Commons, of the 2ift of June, manage the impeachment againft Lord. 

« Stafford 
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Ou the 7th of December, the Speaker went up with the Mace, and 
demanded Judgment *« 

6. On the 25th of March, i68i, the Commons fend a meflage 
to the Lords, to mind their LordChips, That the Commons had 
“ formerly demanded Judgment by their Speaker, at the Bar of the 
« Lords Houfe, upon their impeachment againft Lord Danby -f j 
** and therefore to defire their Lordfhips to appoint a day to give 
•* Judgment upon that impeachment.” 


Stafford be empowered, in cafe the Houfe 
of Lords (hall proceed, immediately after 
the fa£l found, to give Judgment, to infift 
upon it, that it is not Parliamentary for 
** their Lordfhips to give Judgment, until the 
« fame be firft demanded by this Houfe.*’— 
See the debate which preceded this refolution 
in Grey’s Debates, Vol. VIII. p. 109. The 
quediou difeufTed was. Whether the Commons 
could properly demand judgment until the 
Lords had determined the fafl. Guilty or Not 
guilty.— It is faid in the 8th volume of Grey’s 
Debates, p. 1 1 4, That the Committee of Com- 
mons were prefent at the court in Weftmin- 
Her Hall, when the Lords found Lord Staf- 
ford guilty of the High Treafon whereof he 
. ftood impeached ; and then the whole Houfe 
•* went up with the Speaker, to demand Judg* 
" ment.” The feveral proceedings of this 
day the 7th of December, viz. (4.) The form 
of the Lords finding the verdict Guilty or 
Not guilty; (2.) What Lord Stafford urges 
in arreft of Judgment.— (3.) The form of the 
’Commons demanding judgment— and (4.) 
The judgment pronounced by the Lord High 
Steward, are to be found in the State Trials, 
Vol. 111. p. 21 1. et fubf. 

* When Judgment was a^ually pro- 
nounced, on the 7th of December, the Com- 
mittee of Managers of the impeachment were 
prefent in the court of Wedminftcr Hall,— On 
the 4th of June, 168 §, after the acceHion of 
James the lid, a Bill paffed the Lotds, for re- 
verfing the Attainder of Lord Stafford, which, 
however^ never paiTcd the Houfe of Com- 


mons; probably for the reafons, which are 
very w^ell expreffed in a proteft, figncd by 
Lord Anglefey, on the 3d of June— againft 
the Bill being ingrofled. 

f On the 24th of March, 1680, on the 
meeting of the new Parliament at Oxford, 
Lord Danby, who had been committed by the 
Lords, on the i6th of April, 1679, upon the 
impeachment againft him by the Commons 
in the former Parliament, petitions to be bail- 
ed#— The debate upon the prayer of this peti- 
tion is put off dli the 28th, when the Parlia- 
ment is dilTolved.— This Parliament fat but 
for a week, from Monday the 21ft to Monday 
the 28th of March.— Sec Bifhop Burnet’s ac- 
count of the manner in which the King dif- 
fdved this Parliament (Hiftory, Vol. I. p. 
499). Afterwards, in the year 1684. Lord 
Danby and the PopiOi Lords were bailed by 
jefferyes, then Chief Juftice of the Court of 
King’s Bench. — Burnet fays, It was cer- 
“ tainly a great hardfhip Lord Danby lay 
** under ; for he had been now five years in 
« the Tower — I’hreeP.irliaments had fat; the 
two iaft had not mentioned him ; and now a 
“ Parliament feemed out of fight— Y ct though 
he offered a very long and learned argu- 
•• ment for their bailing him, the Judges of 
the King’s Bench, even daunders himfeif, 
•* were afraid to meddle in it.— But Jefferyes 
was bolder— So he bailed him.”— Hiftory, 
Vol, 1 . p. 591.— See ihefe arguments of Lord 
Danby at large, in the State Trials, Vol. II. 
p. 739 — and 750— with what was faid by the 
Court on that occafion. 


VII. Bl/k 





VII. Bills of Attainder* 


1 . the ill of Februaiy, i6o^, a Bill was brought intt 

the Lords, for the Attainder of divers offenders in the 
late moll deteftable and damnable treafons. — This Bill was read 
2' on the 3d of February, and committed, with direftions 'to the 
Attorney General to prepare the evidence againft the .parties at- 
tainted.— On the 25th of March, 1606, this Bill was laid afide, 
and a new Bill was prefented, read 2* on the 26th, with the 
like diredions to the Attorney General.— rOn the ift of April, the 
Bill was ordered to be ingrolTed ; and was read 3* on the 3d of 
April, and fent to the Commons by the Chief Baron, attended by 
fix meffengers. Judges and others, and fpecially recommended, for 
the weight, for expedition. — It appears, from the Commons Jour- 
nal, that notwithftanding this recommendation, and the atrociouf- 
nefs of the offence charged, there was a debate, even upon the firft 
reading of the Bill, on the 4th of April. It was not read'2* till the 
lothj when, after debate in what manner and by whom the evi- 
dence Ihould be produced, it was ordered that it Ihould be by Mr. 
Attorney, at the Bar, and not by Mr. Solicitor and Sir Francis 
Bacon, they being Members of the Houfe. — On the 29th of 
April, the Attorney General produces the evidence.— On the 30th 
Counfcl are heard for fome of the parties attainted, and the Bill 
is committed. — On the 8 th of May, the Bill is reported, with 
amendments ; but before the amendments are agreed to, the Com- 
mons defire a Conference with the Lords about them.— This is 
agreed to by the Lords, but it does not appear, from the Journal 
of either Houfe, what paffed there.— The Bill, with the at^end- 
VoL. IV. F f ments 
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inents and proviib, pafled the Commons on the i zth of May* 
were agreed to by the Lords on the 13th *. 

2. On the loth of April, 1641* the Bill of Attainder of the 
Earl of Strafford for high treafon is read 1’ in the Houfe of Com- 
mons *{*.— >On the 14th* it is read 2% and committed for the fame 
day* poll meridiem* when the Committee iat* and allb on the 15th* 


and fubfequent days:{;. — ^The 


** Sac dii* aQjn the StNivief at Large* ^4 
Jac. H, ch. a.— The trials of the feveral per* 
Tons concernedin this (coiniDOfrly called. The 
Gunpowder Treafen] ptn^befqiiBjQoimmffion- 
cri appe^nted purpefe, are in the Sute 

Trialtf VoL I. p. 22j^ et fubf. 

f Sec what is faid before in note f , pi 165* 
the Ail)|e£l pf ihc intention of the enemies 
o#thc Earl of Strafford having; been, from the 
cotnmenoemtat of the profecotion againft him, 
to proceed fiill.«^Both hopfes having been 
prefent in Wedminf^er Hall whilft the evidence 
was given upon the trial by impeachment, 
made it^ in tlwir opinion, onofcefTary to hcjac 
the evidence again in either Houfe.— In the 
Journal of the Commons of the 10th of April, 
and in Lord Clarendon’s Hiftory of the 
RcbdlioPr Vpl. I. p. i 7 V» there is a very ' 
curious account of the produftion, in the 
Houile of Commons, by Sir H. Yane the 
ypur^ergOf the copy of his father’s Minptesof 
Cpnncii, with refpeft to bringing over the 
army from Ireland— upon which minutes the 
Bill :Wa? igynjediaicly ordered in*— Theft mi- 
nutes, as appears from Wbitlockc’s Memoirs, 
p. 41, were read, upon the 13th of April, in 
Wetoinftfr Hall, in the prefence of Lord 
Strafford, and, of both Hopfes.— Sec thefe 
papers at length in Whitlockc, with Lord 
Strafford’s anfwers to them.— All proceedings 
reliving to this Bill of Attainder are reverfed,. 
an^ oi^ered to be erafed froxp the Journal of 
the lloidh of Lords, by the dhrtfE^raf an 


was reported bn the aift of 

April 

Adbi paffed in the 13th and 14th of Charles II, 
ch. apth.— On the 4th of July, 1698, the 
Lords appoint a Committee to infpe^ their 
Journals in the year 1640 and 164L, relating 
to the vacating and obliterating divers pro- 
ceedings therein, purfuant to the A£l of the 
14th Charles II. ** For reverffng the Earl of 
Strafford’s Attainder,” and the feveral 
Orders of the Houfe purfuant thereto.— This 
Committee reports on the 5th of July, « That, 
** upon the perufal of the Journals^ it plaioly 
** appears, that, by the former Orders made 
** by this Houfe, relating to the cancelling and 
obliterating the proceedings againff the 
Earl of Strafford, it could not be intended, 
that any other proceedings fhould be obli- 
terated, rlmn thofe relating fpecially to the 
Aft of Attainder.— It is therefore ordered 
and declared by the Lords, That whatfo- 
cver Hands croffed upon the Jf;urnals, re- 
lating to the proceedings on the impeach- 
ment of the faid Earl, ought not, nor fhall, 
be looked on as obliterated— and that the 
" feveral Orders, for obUrerating and vacat- 
** ing any proceedings concerning the Earl 
of Strafford, muft be taken to have be|n 
inieoded as to what related to the Aft of 
Attainder only.” Which report being read, 
was agreed to by the Houfe. 

} Whilit tins Bill was in its progrefs, the 
Commons, upon the x6th of April, refolve. 
That it is fufficicntly proved, that Thomas 
^ of Strafford hath endeavoured to fub- 

•• vtrt 



and paiied the Hoaiie of ComtnttQS^ on that on a tS* 
vifion of ao4 to 59 $. 

a* o* 


rertthe ancient and fundamental laws df 
thcfe^lms of England and Ireland, and 
to introduce an arbitrary and tyrannical 
government, againil Jaw.” And on the 
19th, << That the endeavour of Thomas EaH 
of Strafford io fubvert the ancient and fun- 
damental laws of the ecahns of England 
** and Ireland, and to introduce an arbitrary 
** and tyrranical government, againil law, in 
both thefe kingdoms, is High Treafon.” 
Though in the life of Seldcn in the Biogr. 
firitan. it is (aid, That he joined with the 
moil violent in profecuttng the Earl of 
Straffotd and Archbilhop Laud,” yet from 
the account in the State Trials, it appears, 
that Mr. Selden oppofed this rdblution in the 
Houfe of Commons ; and hts liame k accord- 
ingly infcrted in the lill of Straffordians which 
was polled up in Old Palace Yard., on the 3d 
of May. 

• On this day, the aid of April, Lord 
Bigby, who had been one of the Managers on 
the trial of the Impeachment, made a fpeech 
againft the Bill of Attainder, in which was the 
following paiTage, “ Truly, Mr. Speaker, I 
am dill the fame in my opinions and affec- 
tions, towards the Earl of Strafford; as I con- 
ifidently believe him the mod dangerous mini- 
der, the mod infupportable to free fubjcdls, 
•that can be charactered. 1 believe his prac- 
tices in themfelves have been as high, as 
tyrannical, as any fabjeft ever ventured on; 
and the malignity of them are highly aggra- 
vated by thofe rare abilities of hisj, whereof 
•God hath given him the ufe, but the Devil 
the app^ication^In a word, 1 believe him dill 
*^hat grand apodate to the Commonwealth, who 
mud nompedtobe pardoned In this world, 
till he bedtfpatched to the other.— And yet, let 
me tell you, Mr. S^petdter, my hand mud not 
be to that difpatch ;4 proteft# ^9 my con- 


ijcienee Kinds informed, I kid radiirlt werd 

off.” Con. rwi yjW. 

*1 On the 23d of April, Whtlft this Bill waa 
pending in the of Loi’diy the King 

wrote the following letter : 

^ Strafford, 

•* The misfortune that is faSen npon you, 
^ by the dringe ihidaking and cdpjanfture of 
^ thefe times, being fuch, that I muft lay by 
^ the thoughts of employing you hesetfter in 
my affairs ; yet I cannot Aitufy myfelf, in 
honour or conicknee, without affuring you 
now, in the midft of yotir troublet, that, 
" tt/oft the tword of a Kingy^ou net 
^ in lifu honour f or fortunt: This is but 
** judice, and therefore a ^exy mean reward 
from a mader, to fo faithful and able m 
fervant at you have (hewed your(elf to be^ 
^ yet it is as much, asl conceive the prefent 
** times will permit : though none ibili hinder 
** me from being, 

** Your condant (aitkiul friend, 

CHARLES IL 

•« Whitehall, April 23d, 

See this letter in the Strafford Statei^Papefs, 
Vol. II. p. 416— “With the Lord Strafford’s 
letter to his Son, the day before his execution 
— and fome notes of the Lord Primate Uihei^ 
of what the King, on the nth of May, wifhed 
the Archbifhop to fay from his Majedy.— 
In Carte’s Hiftory of Lngland. Vol. IV. p* 
350, is a particular account of what was urged 
to the King, by fcveral Bldiops, particularly 
Archbilhop Williams, to fatisfy the King’a 
confcience, that he might give the royal adent 
to the Bill.— Lord Strafford was executed on 
the izth of May. 

In the Ad of Attainder (which as a 
private Ad, is not printed in the Statutes at 
Large, but which is to be found in Ruihworih’t 
F f 2 Cjliedioni, 
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ColIcQion$,yol. VIII. p. 7 s 6} tbeofFcnw. 
charged againft him are recited in the pre- 
amble ; ** All which cffenccs/' the Adi fays, 
^^•have been fufhciently proved againil the 
laid Earl upon his impeachment.*’— There 
if a claufe ki this Adi, which, as it has often^ 
been made the fubjcdl of difculTion, and the 
fource of much miilake, it may be proper here 
to take notice of It is as follows, Provided 
that no Judge or Judges, Jufliceor Jullices, 
** whatfoever, ihall adjudge or interpret any 
adl or thing to be treafon, nor hear or de- 
termine any treafon^ in aiiy other manner 
than he or they Ihould or ought to have 
done before the making of this Adl— and 
as if this Adl had never been had or made.** 
—By thofc, who wifli to reprefent this pro- 
ceeding ^ainll Lord Strafford, by Bill of 
Attainder, as illegal, this provifo has been 
cited to prove, that the fame Parliament,, 
tvhich paffed the Bill, admitted that the pro- 
ceeding was fo arbitrary, that they thought it 
neceflary to enadl, ** That it Ihould never be 
ufed as a precedent.**— But I apprehend, that 
this is not the true conilrudlion of this claufe. 
—The intention of inreriing it was, to obviate 
a mifcooflrudlion of that claufe of the llatute 
of 2jth Edward Ill. ftat. 5, ch, 2, which, after 
dccTarIng what offtinces flaall be deemed to 
conftitutc adls of High Treafon, cnadls, “ And, 
** bccaufe that many other like cafes of treafon 
** may happen in time to come, which a man 
cannot think nor declare at this preftnt 
time; it is accorded. That if any other 
** cafe, fuppofed treafon, which is not above 
fpccified, doth happen before any Juttices, 
the Jufticcs Ihall tarry, without any going 
to judgment of the treafon,. till the caufe be 
Ihcwcd and declared before the King and 
his Parliament, whether it ought to be 
« judged treafon, or other felony.^’— The 
daufe in this Adl of Attainder, therefore, 
means only to declare. That though, in the 
judgment of Parliament, thefe offences charged 
againft the Earl of Strafford were by them 
adjudged to amount to the crime of High 
Ticafon, yet that this judgment Ihbuld not 


authorize the Judges ot the realm hereafter^ 
to adjudge or interpret any limilar ad to be. 
High Treafon ; but that if fuch a cafe Ihould 
occur, they iliould, in obedience to the llatute 
*5th of Edward III. “ tarry,** and not form 
any judgment upon the authority of what had> 
been done upon this occaffon.— There is a 
limilar claufe in the Rolls of Parliament, in 
the 1 1 th year of Richard 11 , which, after con- 
firming and cllabliAiing feveral accufations and 
judgments that had been held, concludes, 
** £t comment q diverfe pointz font declares^ 
pur trefon, en cell prefent Parlcment, autrea 
q ne furent declarez par ellatut devant, que 
null Jullicc ait poair de rendre juggement. 
•• d’autre cas de trclbn, n*en autre manere, 
“ qu’ils n*avoient devant le commencement 
** dc cell prefent Parlement.** Rot. Pari*. 
Vol. III. p. 250, N® 3.8— Sir M. Hale, there- 
fore, in his Plac. Cor. Vol.T. Chap. 24, p^. 
269, fpcaking of the Ad of Lord Strafford’s 
Attainder, very properly obferves,. ** That 
this claufe feems a cautious, but a very 
*• needlcfs provifo ; bccaufe this Bill of At* 
** tainder was a particular judgment, that did. 
<< not egredi perfonam, and no general decla* 
“ rative law to ferve the ftatuie of 25th of' 
** Edward 111 .**— Tnat this is the true con* 
ftrudlion of this claufe is confirmed by what. 
Serjeant Maynard fays : ‘‘ I myfeif drew this. 
“ provifo; that the judgment upon Lord- 
Strafford fhouJd not be drawn into example 
cllc,’* fays he, liberty had been given to 
the judges to have judged trcafoa accumu- 
lative— and therefore this (houLd not be 
« drawn into example, but the Judges fhould* 
hold to the ffatutc of 25th Edward III.**— . 
Siealfo, the fpeeches of Mr. Solicitor General 
Winnington, Mr. Finch, and Mr,,Powle, in 
the fame debate, and Sir Haiboule Grim* 
Hone’s conftru^ion upon the claufe of the 25th> 
Edward JII.— Grey’s Debates, Vol, VI* 
p. 379— 386.— Tiie A^l, 13 and 14 Charles* 
il. cL 29, which reverfes the Earl of Straf- 
ford’s attainder, alleges feveral grounds, ~ 
(1.) That he was condemned upon accu*^ 
mulative treafon, none of the pretended crimes 
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On the 15th of May, 1660 *, it is refolved, that John Brad- 
fliaw, Oliver Cromwell, Henry Ireton, and Thomas Pride, all de- 
ceafed, fliall, by Ad of Parliament, be attainted of treafon, for the 
murther of the late King. — The Bill is prefented on the 7th of No- 
vember f . — On the 9th of November, petitions are prefented from 
perfons interefted in the eftates of the offenders, and referred to 
the Committee on the Bill, with inftrudions to hear the parties, 
and examine the cafes — And the Committee is to examine ancient 
precedents of proceedings in cafes of Attainder. — On the 17th, 
the Chairman reports the evidence given againft the refpedive per- 
fons in the faid Bill.— The Bill is re- committed, and reported oa 
the 4th of December and paffed the Houfe of Commons on the 


being treafon apart— (2.) That he was judged 
guilty of conftrudlive treafon— (3.) That this 
Bill was violenily forced through both Houfes, 
by mobs of armed and tumultuous perfons— 
(4.) That when the King iigned the commif- 
fion for giving the Royal aiTent to thfe Bill, 
he did -it with exceeding great forrow, and 
it was ever remembered by him with inex- 
preflible gritf of heart; and out of his Ma* 
jelly's great piety, he did publicly exprefs 
‘‘ it, when his own facredlife was taken away 
« by the mod deteflablc traitors that ever 
were.” For all which caufes, the A£b of 
Attainder is repealed, revoked, andreverfed,^*^ 
-^See in the loih Vol of Grey’s Debates, 
p,. 206, a debate in the year 1691, in which 
Mr. Solicitor General SOmers fays, “ The 
power of impeachment ought to’ be, like 
Goliah’s fword, kept in the Temple, and 
ought not to be ufed but on great occafions, 
« --The fecurity of your conllitution is loft, . 
when you lofe this power.— 1 he ftat. of 
25 Edward in. did forefee, that men would 
be above the law ; and> I believe, did pot 
" take away thofe, that wer^ ircafons at 
the common law. Sedai^iO Regis can 


be punilhed no otherwife than in ParlU* 
ment.” 

• This proceeding was in the Convention 
Parliament, which met on the 2;th of April— 
and arofe out of t debate upon a Bill then 
pendhjg, for ge*heral pardon, indemnity^ 

** and oblivion which Bill was in confe* 
quence of Charles Ild.’s declaration at Breda, > 
“ That he would grant a free and general’. 
“ pardon, under the Great Seal, to all hit - 
** fubjefls, who, within 40 days, (hould lay 
** hold upon this his grace and fivour; cx- 
" ceptingonly fuch perfons, as Hull hereafter ^ 
" be cxccptcd by Parliament.'* 

f The Bill is read a firft and fecond time 
on the yth of November, the day it is pre*- 
fentod, on the fuggeftion of Prynn, “ becaule 
•* the traitors heretofore read their Aft for 
** the trial of the King twice together."— Par-* 
liamemary Hiftory, Vdl. XXfIl. p. 7. 

X See, in the Parliamentary Hiftory, Vol/ 
XXiri, p. 37 and 42, the debate upon this re« 
port, with the feveral expedients propofed for* 
the relief of the creditors, and of the per- - 
ions in pofTcfTion of the eftates of the perfona:. 
attainted., 
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7lK-ef December; on the 14th was agreed to the Lords; and on 
! tlwe a^th of December received the Royal A&nt *. 

,4. Dn the 26th of Odtdber, 1665, a Bill is read i* in the 
Houfe of Commons for attainting Thomas Dolman, and others, 
of High Treafon, if they do not come in and render themfelves 
by a day.^ — It paffed— rand, received the Royal Aflcnt on the 31ft of 
Gdlober'j*. 


* See this A£^ in the Statutes at Large* 
ridtth of Charles II. ch. 30* with the names of 
aJi the perfons attainted; of whom* fevcral 
were dead, others had been executed* others 
fled from juftice; with the provifions relative 
to their ellates. Not content with attainting 
< thefe perfons* the Commons*, on the 4th of 
December, 1660, rcfolvc, ** That the tarcafas 
of Oliver Cromwell, Henry Ireton, John 
** Bradlhaw, and Thomas Pride* whether bu- 
« ried in Weftminfter Abbey or die where, he, 
** with all expedition* taken up and drawn 
upon a hurdle to Tyburn, and there hanged 
.up in their coffins* for Tome time* and after 
that buried under the gallows.-— And that 
** the. Serjeant at Arms attending this, Hpufe, 
** do take care that this Order, be put into 
clFeftual execution.*’ .The Lords concur 
with the Commons in this, refoluciop, with 
I tkh addition, •• And the Dean of Weifminfler 
^ is.deiired to ^ive diredions to, his officers 
** of the Abbey to be affiilant in the execution 
of tlus Order;*’ to which* on. the 8(h of 
^ December, thci. Commons agre.e. 

,f.Jt does not appear frpm the' Journal of 
, the Houfe of Commons, what the treafon was, 
that Dglman apd his accomplices were accufed 
of. There is no examination of witnefles, or 
any information given to the Houfe on this 
, fubjeft; but the Bill was or 4 ered in upon mo- 
, cion. 1 can And nothing relating to this mat** 


ter in any hiftory of thofe times. But on re- 
ferring to the A6l itfelf (which is preferved 
in the Parliament Office) the preamble flates^ 
WJiereas it is notorioufly known, that Tho- 
mas Dolman and the others therein named* 
contrary to the duty of their allegiance* 
have moft traiteroufly and wickedly adhered 
and ftill do adhere to his Majefty’s enemies 
•‘ beyond feas, where they IHII remain* and 

• “ commit divers treafonaole afts, without any 

fenfe of loyalty to his Majclly, or of natural 
•• afleftion to their native country: May it 
•‘ plcafc your Majelly, that it may be ena£l- 
cd, kc, &c,** There is then a claufe enad- 
ing, “ That all and every perfon* who now 

• •* are or hereafter (hall be beyond the Teas, 

' •• and whom his Majefly by any royal procla- 

“ mation under the Great ^eal to be iffiied* 
^ during the cortinuance of this war with the 
States of the United Provinces, (hall name 
** and require to return into England and fur* 
“ reader themielves* and who Ihall not return 
** and render tnemlelves accordingly* ihall 
“ iland and be attainted of High Treafon.’* 
There is another claufe, “ to attaint of High 
« Treafon all and every, of his, Majefty’s fub- 
“ jc^s, who from and after the, ill day of Fc* 
•‘ bruary* 1666, ihall, during the continuance 
•• of thewar, ferve the States of the United 
•• Provinces either by land or fea^ as a foUier 
•• or 
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y. On tilt 16th of Norember, 1678, the Lords order the At- 
torney General to prepare a Bill, requiring certain perfons ♦ therein 
nsttUdd* to render thcmfelvcs to juftice, and in default thereof, to 
attaint them of High treafon.— This Bill palTed the Houfe of Lords, 
and was read i" in the Houfe of Commons on the 23d of November,, 
and then dropped. 

6. On the 25th of March, i679*f‘, the Commons, having fomc 
time before impeached Lord Danby, and defired that he be com- 
mitted ; and the Lords having ient a melTage to the Commons to 
acquaint them ** That Lord Danby was not to be found,” imme- 
mediately ordered in a Bill ** to fommon Lord Danby to render him- 
” folf to juftice by a day certain, or in default thereof to attaint 
him.” — This Bill pafles the Commons on the ill of April. — The 
Lords, on the 2d of April, refolve to amend the Bill, by leaving out 
the Attainder j and on the 4th of April communicate thefe amend- 
ments to the Commons J at a Conference, with their reafons. — On 
the 7 th of April, the Commons difagree to thele amendments } and 
communicate their reafons for this difogreement on the 8 th.— On 
the lame day, the Lords adhere to their alterations. — On the 9th of 
April, the Commons perfift in refufing to agree to thefe amend- 
ments of the Lords ; and defire a Free Conference. — On the 10th 


* The margmal note in the Lords Joiirnal, 
calls this, “ Bill of Attainder againil Cwyen, 
and others.”— it appears from^ Barnet’s 
Hifi iry, Vol. I. p. 424, that Tonge had in- 
formed againft one Conyers, a Benediftine, 
and had charged him with providing himfelf 
with a poniard, with which he undertook to 
kill the King, 

f See, in Grey’s Debates, Vol. VII. p* 51 
to 10;, the debates which arofe on all thefe 
proceedings.— The reafons urged on both 
iides are in the Lords Journals, 
t This proceeding of the Lords, of comj 


municating their reafont, together with their 
amendments, at a Conference, was irregular. 
The amendments Hioukl have been fent down 
with the Bill by medage— and the reafons for 
making the alterations fhould have been kept 
back, till their Lordlhlps knew whether the 
Commons made any objcdlion to thofc amend* 
meuis.— The efFcdt of the alterations made 
by the Lords, was, to change it from a Bill 
of " Attainder,” into a Bill for Bantik* 
inent.”-**See the debate upon this qoeftioh« 
in Grey’s Debates, Vol. VII. p. 85 and 92. 

and‘ 
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and I2th of April, feveral Free Conferences.* are held* l^fot^fe- 
^uence of which the Lords, on the i ^th of April, agre6 wfitji the 
Commons to the Bill of Attainder, if Lord Danby does not fihtt;p« 
der by a certain day, the 21 A of April *!•. 


7. On Saturday the I3£h of June, 1685, upon a meflage from 
the King, acquainting the Commons, that the Duke of Monmouth 
was landed at Lyme in a hoftile manner, with men and arms — they 
immediately order in a Bill for attainting him of High Treafon.— 
This Bill was prefented on Monday the 15th of June, and read 
tliree times in the Houfe of Commons, and paffed j and fent to the 
Lords } and was read tliree times in the Houfe of Lords, on the 
fame day, the 15th of June J.— The Royal Aflent was given on the 
16th §. 


* See, in the Journals of the Houfe of Com- 
iinons of the 12th of April, Sir Francis Win- 
nington’s report of what pafled at the Free 
Conference on this fuhje^. 

-f On the 14th of April, the Lords Acquaint 
the King, by meflage, that the Bill had pafled 
both Houfes ; and that his Majelly, in regard 
of the fhortnefs of the time allowed for Lord 
Dianby’s furrender, would be pleafed to ap- 
point a (hort time, that the Bill may be ten- 
dered for his Royal Aflent<««The King fends 
for anfwer, That he will come on the 16th. 
^On the 15th, at night, Loid Danby furrenders 
to the Gentleman Uiher of the Black Rod.<— 
See Bifliop Burnet’s account of this bufinefs in 
VoL I. p. 453.— On the i6th of April, L679, 
XprdJDanby is committed, by the Lords, to 
the Tower.«--On the 24th of March, 1680-r, 
near two years after, he petitions the Lords 
th^t he may be bailed— but the King coming 
on the 28th, and diflblving the Parliament, no 
proceecting is had upon this petition. He 


continued prifoncr in the Tower till the year 
1684, when he was bailed by Lord Chief Juf. 
tice JefFeryes. 

J It appears from the Journal, that the 
King was himfelf prefent in the Houfe of Lords 
on the 15th.— Bifliop Burnet fays, « Some 
fmalloppofition was made by Lord Anglefcy, 
bccaufc the evidence did not feem clear 
enough, for fo foverc a fentence, which was 
grounded on the notoriety of the thing.” 
Hiflory, Voi. I. p.'64i. 

§ In the year 1743, a Bill pafled for re- 
flaring the Duke of Buccleugh (the lineal 
defeendant from the Duke of Monmouth) to 
his Englifli tides of Earl of Doncafler and 
Baron Scot of Tynedale. The Scotch titles 
of Duke of Buccleugh and Earl of Dalkeith, 
which came from the Lady, whom the Duke 
of Monmouth married, were not affeded by 
the Bill of Attunder pafled in the Parliament 
of England* 
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VIII. Bills of Pains and Penalties, 

the 2d of May, i6io. Sir Stephen Prodtor being 
V-./ charged with feveral mifdeineanors*, is ordered into the 
cuftody of the Serjeant ; and on the 9th of May, being brought to 
the Bar, he is committed to the Tower —And on the 1 5th of May, 
a Bill is ordered in againH: him ; this Bill is prefented on the 6 th of 
June.— On the 12th Sir Stephen Prodlor petitions.— On the 15th, 
the Bill is committed. — On, the zstd of Jiine, he again petitions for 
Counl'el to be allowed him ; and it is refolved, not to allow him 
Counfel to be heard for his offence, or regarding the judgment, but 
to permit it refpedting the ftate of his lands and creditors. — On the 
26th of June, the Bill is reported, and palfed the Commons on the 
3d of July J*. 

2. On 

* See Carte’sHlUoryof England* V0I. in. '' trial, or hearing of the defendant to plead 
p. 799.— -It is faid, that Sir Stephen iProdior << and prove for himfelf, in lawful and j nil de- 
was one of the chief officers for executing the ** fence, what he may ; he dedres to be heard 
penal laws : ^ad that, being charged by Sir by himfelf or Counfel, to fpeak to the points 
J, Mallory, a Member of the Houfe, with of the Bill wherewith he Is charged/’—The 

corruption .in the execution of his office, and Lords admit him to be heard, as well in per* 
with throwing afperiions on himfelf, a motion Ton as by Counfel, on the jych of July, and in 
was made for committing him to the Ser* the mean time tjie proTecutors againd him to 
jeant. have thereof knowledge.-— On the 1 7th he is 

f Upon the fecond reading of this Bill in heard ; Sir John , Mallory, and divers other 
the Houfe of Lords, on the i4ch of July, Sir perfons, being prefent, to fpeak and allege 
Stephen Prodor petitions, complaining of the againU him ; and the Bill is committed, fot 
refufal of the Commons to hear him, in an* the better examination of parties on boj;h ddes. 
fwer to, or defence, of any mifde meaner s fup- —On the I9ih of July, the Archbilhop of 
poled to be committed by him. — And, ** for- York reports from' the Committceji Thati 
afmuch as by the juftice of the realm, which having examined the Bill, in prefence of Sir 
belongeth to every fubjeft, as part of his Stephen Prodor, and hjs Counfel, and of 
birthright, few or none have been con- ceruin his Accufers, and their Counfel, the 
demned or punilhed in fo high a nature, ** Committee could not hnd that Sir Stephen 
^ upon naked relations, without oath, legal •• Proftor, or his deputies^ could be charged 

<< in 
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2. On the 26th of May, 1641, it appearing from the report of 
a Committee, that Mr. Alderman Abel, and Mr. Kelvert, had been 
the principal projedtors, both in the creation and execution of an 
illegal impofition of 40 s, per tun, upon wine ; — refolved. That 
there lhall be a Bill prepared, declaring the offences of Alderman 
Abel, and Richard Kelvert, to the end they may be made exem- 
plary. — On the 19th of Auguft, Mr. Glyn is ordered to prefent 
the Bill } and on the 26th of Auguft, it is to be read the next day, 
—But I find nothirig further done in it 

3. On the I ft of July, 1661, the Houfe hear evidence, produced 
by the Attorney General, againft fevcral perfons who were con- 
cerned in the death of Charles the Firft, as his Judges ; and who 
were excepted out of the adt of indemnity, and referved for fuch 
pains, penalties, and forfeitures, not extending to life, as by any 
other Adi fhould be impofed upon them. — The evidence being 
clofed, and Counfel withdrawn, it was refolved, nemine contradicentet 
** That a Bill be brought in for a confifcation of the eflates of the 
perfons deceafed, and alfo of thofe who are living -j* ; with a further 

of Lords, That the Commons defire, either 
that the Bill againll Sir Stephen Proflor may 
pafs, or that he may be fpecialiy excepted 
in the Bill of pardon.— The Lords adopt the 
latter expedient : and it is agreed, ** That 
Mr. Attorney fliall, with the pardon, attend 
his MajeAy ; that, by his Highnefs’s com- 
mandment, and in his Majelly’s prefencc, a 
claufe may be infcrted for excepting the faid 
Sir Stephen.” 

• On the 9th of April, 1642, it is refolved. 
That the fubmiffion of Alderman Abel, and 
the 2000 which he offereth, ihall be ac- 
“ ccpted.” 

f Sir Henry Mildmay, and Robert Wallop, 
were, whilft the evidence was produced, prc- 
fent in cuilody at the Bar of the Houfe. 


" in any fort to have abofed or mifdemeaned 
‘‘ themfelves, in the execution of the com- 
“ milTion wherein he was employed ; and that 
“ therefore their opinion was, the Bill (hould 
« reft, and proceed no further.”— The Lords, 
liowever, generally yielding due refpefl to the 
proceedings of the Lords Committees, yet, 
confidering how great care is to be had for 
puniftiment and reformation of crimes, tend- 
ing to the prejudice of the commonwealth and 
government— and, as tlie Lower Houfe have 
paifed a Bill fo fevere againft the faid Sir Ste- 
phen Prodor, to the judgment of which Houfe 
their Lordftiips have great refpe6l— they 
therefore defire a Coi*fcrence with the Com- 
mons touching the faid Bill.— On the 23d of 
July this Conference is reported in the Houfe 
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pain againft thofe who are in cuftody, and others who fhall hereafter 
be apprehended 

4. On the 4th of July, 1661, a bill is ordered, for executing 
certain perfons attainted of High Treafon, for the murther of King 
Charles the Ift.—It is read i*, on the aad of November, and or- 
dered to be read 2* on the 25th, and that thofe who are prifoners 
in the Tower fliould appear, and offer what they can for themfelves. 
Several of the perfons named- in the bill, being in cuftody of the 
Lieutenant of the Tower, were brought to the Bar by the Serjeant, 
and heard -f- on the 25th of November. — On the 26th, after much 
debate, and a divifton, the Bill is committed f. 

5. On 

• The furihcr pain was, That Lord Vif- and was cotumitted to the Tower. He 
count Monfon, Sir Henry Mildmay, Sir James was confined afterwards in St. Nicholas's 
Harrington, Robert Wallop, and John Phelps, Ifland, near Plymouth. It does not appear, 
ftiould be imprifoned during their life.— And that any regular charge was ever made againft 
that Lord Monfon, Sir Henry Mildmay, and him. His perfecutions and cruel treatment 
Sii Jame5 Harrington, (hould be degraded from in thefe confinements brought on difeafes, 
their honours and titles >-and that all thefaid which occafioned his death in 1677. Biogr. 
perfons, npw alive, (hould be drawn from the Brit.— See in the 3d Volume of this Woric, 
Tower u{/on hurdles, through the ftreets, to in the note, p. 34, the fufpicion on which he 
and under the gallows at Tyburn, with ropes was, with feveral other perfons, taken up. 
about their necks, and fo back to the Tower, The examination of Harrington on that occa- 
ihere to remain during their lives.— On the fion in the Tower, by Lord Lauderdale, is very 
11th of July, the Attorney General produces curious; and is preferved in a Book, intitled, 
evidence againft Sir A. Haflerig, and his name Britilh Biography, Vol. V. p. 399. 
is ordered to be inferted in the Bill.— The Bill f They feverally alleged, " That, upon his 

pal^d the Houfe of Commons on the 19th of Majefty's declaration from Breda, and the 
July.— On the 25th of July, on the fccond votes of this Houfe, and the King’s proclama- 
reading of the Bill, the Lords hear Lord Mon- tion of the 6th of June, they did render chem- 
fun, and Sir Henry Mildntay, at the Bar, and felves; being advifed, that they fliould thereby 
.receive a petition from Mr. Wallop, who was fecure their lives.” 

prevented from attending by illncls.— See this X The names offcvcral perfons arc left out 
Afl in the Sututes at Large, 13 Charles the of the Bill, on the third reading, upon the 
lid. ch. 15. —This Sir James Harrington 27th of January, « for that they have not yet 
inentioncd here, was not the Author of the been heard before this Houfe.” But a new 
Oceana and feveral other political treatifes: Bill is immediately ordered to be brought in 
but this Gentleman was alfo arrefted about for their execution.— On the 5th of February, 
this time by orders of Government, in 1661, the Lords make an order for bringing to their 
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5. On the 5th of December, 1667, a Bill for banifliing and dif- 
enabling the Earl of Clarendon, is read 1“ in the Houfe of Lords.— 
On the paffing of this Biy by the Lords, on the 1 2th of December, 
feveral Lords proteft, and enter their reafons.— The Bill was agreed 
to by the Commons, with amendments, on the 1 8th o^ December j 
and on the 1 9th received the royal aflent *. 

/ 

6. On ,the loth of January, 1670, after examining into the af- 
fault that had been made on Sir John Coventry 'J*, a Member of 


Bar the perfons named, ** to be heard what 
" they can fay concerning the Bill.”— They 
sre accordingly brought on the 7th of Fe- 
bruary« and feverally heard— why the Bill 
ihould not pafs.— See, in the Lords Journal, 
their feveral allegations.— Harry Martin fays, 
•• That honoorable Houfe of Commons, that 
** he did heretofore fo idolize, had given him 
up to death ; and now this honourable 
Houfe of Peers, which he had fo much op- 
pofed, efpecially in their power of judicature, 
** is now made the fandtuary for him to fly for 
life.** Bilhop Burnet gives this man the 
following cbaraflcr: One perfon efcaped, 
as was reported, merely by his vices : Henry 
** Martin, who had been a moll violent enemy 
to Monarchy. But all that he moved for, 
was upon Greek or Roman principles. He 
** never entered into matters of religion, but 
on dcfign to laugh, both at them and all 
morality; for he was both an impious and a 
** vicious man. And now in his imprifon- 
•* ment, he delivered himfclf up to vice and 
blafphemy.— It was faid. That this helped 
** him to fo many friends, that upon that 
^ very account he was fpared.”— Hiftory, 
VoU 1. p. 162.— It does not appear that this 
Bill ever pafled into a law.— See the trial of 
2 g regicides at the Old Bailey, for High 
Treaibn, in the State Trials, Vol. II. p. 298. 

* See this A£i in the Statutes at Large, 
19th of Charles the lid, Ch. xo.— It appears 


the 

from Grey’s Debates, Vol. I. p. 64, that much 
oppofition was given to this Bill In the Houle 
of Commons, upon the principle of the cruelty 
of condemning any perfon, however guilty, 
without hearing him.— Immediately, there- 
fore, after reading the Bill the firll time, they 
rcfolvc to addrefs the King to iflue a procla- 
mation for fummoning the faid Earl to appear 
by a day certain, and for apprehending him 
in order to his trial. The concurrence of the 
Lords being defired to this refolution, they 
difagree to it;— and alfign their reafons on the 
14th of December ; which reafons, on the i6th 
of December, the Commons declare not to be 
fatisfadlory ; — and, on the i8th, they make 
feveral amendments to the Bill, to which the 
Lords agree. — See Lord Clarendon’s account 
of this proceeding againft him, in the Conti- 
nuation of his Life, p. 466. 

4 The narrative of the circamilances^t- 
tending this extraordinary tranfadion is gWen* 
in all the hillories of thele times, particularly 
by Bilhop Barnet, in Vol. I. p. 269, 270.— 
Sec alfo the debate in Grey’s ifebates, Vol. I. 
P* JSS' fubf.— The Houfe of Commons re- 

fented this attack upon their privileges fo 
warmly, that they refolve, '' That no other 
** bulinefs be proceeded in, whilA the Bill ia 
palling this Houfe.” And accordingly no 
other bulinefs is done, from Tuefday to Sa- 
turday, whim this Bill is pending. — The Lords 
made feveral amendments to the Bill, particu* 

larly 



the Houfe, the Houfe order in » -Bill for fixmg a day, to fuch per- 
fon& as were adors in that fad, to coitie in and render. themfelves to 
juftice, orto be baniihed*. — This Bill paflcs the Houfe of Com- 
mons on the 14th of January, and the Lords on the 94th r(*. 

7. On the 9th of March, 1670, the Lords having received the 
report from a Committee, appointed to enquire into the late bar- 
barous aflaulting, wounding, and robbing the perfon of the Lord 
Steward ^ his Majefty’s Houlehold order in a Bill concerning 
fuch perfons as appear to be probably guilty of that affault. 

8. The Commons having brought up an impeachment againfl: 
the Lord Treafurer Danby, and having prayed that he be commit- 
tcd-~the King, on the 2 2d of March, 1678, made a fpecch from 
the throne to both Houfes, to acquaint them §, that he had granted 

larly as to the day on which the parties were 
to furrcndcr.— 'The Commons had fixed a par» 
tic alar day<~-the Lords altered that day to 
within 25 days from the day that his Ma- 
** jelly’s royal afient to this Aft Hiall be en« 

” tcred and appear of record in the Journal 
of the Houfe of Peers.”— This brought on 
feveral Conferences and Free Conferences. — 

The Aft however paiTed, and is in the Sta- 
^tutes at Large, 2 2d and 23d of Charles the 
JId, ch. I.— See in Grey’s Debates, VoL I. 
p. 368, the debate upon the amendment made 
by^i^*Lords, as to the day (upon which the 
BifPvas to commence) being coihpuced from 
the time of recording the royal aiTent. . 

• There was a general claufe inferted in 
this Bill, making it for the future felony to lie 
in wait, and cutting off or difibling any limb, 
with an intent to maim or disfigure.” Stat. 

22 and 23 Charles II. ch. i. feft. 7th.— In the 
year 1721, two perfons, Woodburn and Coke, 
were tried upon this Aft at the afTizes at Bury, 
for disfiguring Edward Crifpc ; Coke, on be- 
ing afked. What he had to fay in his defence. 


faid, My intention was to kill Mr. Crifpe, 
and not to maim or disfigure him and 
^then argued. That therefore, in point of law, 
he could not be convifted on an indiftmenc 
grounded upon this Statute. They vyere how- 
ever both convifted and executed. 

State Trials, FoL VI. p. 219— 223. 
t The Lords examine the witneffes, to 
prove the allegations of the preamble to this 
Bill, not at the fecond reading of the Bill, but 
in the Committee, on the j8th of January. 

X This was the attempt, made by Blood 
and others, on the perfon of the Duke of Or- 
mond.— See the account of this in Hume’s 
Hiftory of Charles the Ild.’s reign, ch. 3. 
and the behaviour of the Lord OiTory, the 
Duke of Ormond’s fon, towards the Duke of 
Buckingham, who was fufpefted to be the ad« 
vifer of this attempt. 

§ See this fpeech in Grey’s Debates, Vol. 
VI r. p. 19, and the debate upon it in the 
Houfe of Commons. There is an extraft 
from it* before in the note •, p. 183, of this 
Volume. 
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his pardon to Lord Danby under the Gttat Seal. — The L^irdt im- 
snedijoely order a Bill to be brought in* ** ibr rendering Lord Danby 
** incapable of coming into his Majefty’s prefence* and of all offices 
** and employments* and of receiving any grants from the Crown, 
and of fitting in the Houfe Peers.” — On the 25th of March, 

the Bill is committed -And in the Committee* on the 25 th* it is 
altered, and changed into a Bill of banifhment *|* ; and that frme 
day paired and fent to the Commons.— It is read i* in the Houfe 
of Commons, on the 27th of March* 1679* and ittinotediately 
rejected 


« Lord Anglefey di/Tcnts to the queilion of 
commitment, becaufe the party is not fum- 
moned, which by the elTcntial forms of juf- 
tice ought to be,*' and for other reafohs.*— 
On the 26th of March, the Lords, on a quef- 
tion bcir g put, " Whether t6 proceed further 
** in this Bill without fummoning the party 
concerned,** rcfoive in the affirmative. 

This alteration in the Bill was in confe- 


quence of an order made by the Lords, on the 
24th of March, for taking Lord Danby into 
the cudody of the Black Rod, and a report from 
the Black Rod, on the 25 th, That Lord Danby 
had withdrawn hlmfelf, and was not to be 
found* 

I See the debate in Grey’s Debatei, Vol* 
VIL p. 6 u 
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IMPEACHMENT. 

CHAPTER THE T H I R Dj 

I* 

From the Revolution tp the Tear 1780. 


I. What are fufficient Grounds of Actufaticm. 

IL Proceedings in the Moufepf Commons prtvious to carrying up 
the Charge, 

III, Form of delivering the Charge, 

IV. Proceedings in either Uoujp hermeen the Delivery f thr 

Charge and the ffriidf 

V. Proceedings on the Trial, 

VI. Commons demand Judgments 

VII. Bills of Attainder. 

VIII. Bills of Pains and Penalties, 


I lf this, as in the preceding chapter of this Title, tJie commence- 
ment of the Proceeding being fometimes under the firft and 
fometimes under the fecond head — the following is a table of re- 
ferences to the pages, where the Cafes are inferted. 

PROCIEDIN6S AGAINST PERSONS IMPEACHED OR CHARGED. 

I. Sir Adam Blair, Elliot, and others, 1689 , of High Tyeafon— 
P-233- 


a. Burton 
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t. Burlon aod Gralum, 1689, of faigh crimes and m 10 e« 
mmnors— p. 233* 

3. Earls of SaUbivy and Feterhofongb, 1689, of hi|^ treafon 

— p. a34* 

4. Earl of Caftdmaine and olbers, i689» of high treafon— 

P* * 4 ®: - 

5. Lord Cohyng&y and Sir Charleys Porter, 1693, *^^8^ treafon 

and other crimes and mifdetneanors~-Tp. #41. , 

6. Duke of Leeds, 1695, of high crimes snd mlfd^eanors— 

P- * 34 ‘ 

7. Lord Belhaven and others, 1695, of high crimes and mifde- 

meanors — p. 335* - 

8. Goudet and others, 1698, of high crimes and mifdemeanors 

— p. 236. 

9. Earl Portland, Lord Somers, vjQii of high crimes and 

mifdemeanors— p. 236. 

10. Dr. Sacheverel, 1709, of high, critti^ and miidemeanors— 
P- 237- 

a I. Earls of Oxford and Boiipgbroke, 1715, of high treafon and 
other high crimes and mifdemeanors— p. 237. 

12. Earl of Strafford, 1715, of high crimes and mifdemeanors— 

p. 238. 

13. Duke of Ormond, 1715, of high' treafon and other high 

crimes and mifdemeanors — p. 237. 

14. Earls of Derwentwater, &c. 1715, cf high treafon — ^p. 23#. 

15. Earl of Macclesfield, 1724, of high crimes and mifdemeanors 

““P* 238* 

16. Lord Lovat, 1746, of high treafon— p. 239* 
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I. What are fufficient Grounds of Accufation, 

1. the 13th of June, 1689, the Houfe being informeci, 
that Sir Adam Blair, Captain Vaughan, Captain Mole, 

Doftor Elliot, Dr. Grey, and feveral other peribns, had difperfed a 
feditious and trcafonable * paper, printed, and intitled, A Declara- 
** tion of King James the Second and the faid paper being read at 
the table j Refolved, That Blair, Vaughan, Mole, Elliot, and Grey, 
be impeached of High Treafon,” for difperfing the faid paper,-— 
And a Committee is appointed to prepare the impeachment, with 
power to fend for perfons, papers, and records, 

2. A report having been made to the Houfe, on the 23d of May, 
1689, from a Committeej of feveral mifdemeanors committed by 
Burton and Graham, in expending public money in the profecution 
of law-fuitS", in the Reigns of Charles II. and James II. a Commit- 
tee is appointed, on the 24th of OAober, to examine what prece- 
dents there are in the Journals of commitments by the authority of 
the Houfe, — This Committee report on the 25th of Odtober j and 
the Houfe being informed that feveral of the prifoners in the 
Tower are now bailing in the Court of King’s Bench, the Houfe 
order the Governor of the Tower immediately to bring the pri- 
foners to the Houfe. — Burton and Graham being accordingly 
brought, the report of the 23d of May was read to them j and 
being heard, they were committed to the cuftody of the Serjeant 

• See in Grey’s Debates, Vol. IX. p. 302, upon the conftru^lion of the ftatnte of treafons, 
3561 and 363>, the debates upon this fubjed ; the 25 th £dw: III. 
particularly the fpeech of Mr. Hawlcs, p. 305, f See this report in the Jouniil. 
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for feverai high crimes and mifdemeanors objeded againii; them ; 
and a Committee was appointed to examine witnefles, and to prepare 
a charge againft them 

3. On the 26th of O^ober, 1689, the Houfe refolve, That an 
impeachment of High Treafon be fent to the Lords againft the 
Earl of Salisbury and Earl of Peterborough •!-» “ for departing 
“ from their allegiance, and being reconciled to the church of 
** Rome J }” and that Mr, Foley do go to the Lords, and, at their 
Bar, in the name of the Commons, impeach the faid Lords, and 
acquaint the Lords, that the Commons will fend " further ’* ar- 
ticles againft them in convenient time, and do defire they may be 
committed. — The Lords immediately order them to be committed 
to the Tower §. 

4. On the 27th of April, 1695, Houfe having read a re- 


• I do not find that this Committee made 
any report. 

f This was Henry Earl of Peterborough, 
uncle to Charles Earl of Monmouth^ to whom 
(on Henry’s dying in 1697, without ifiiie 
male) the title of Peterborough defeended. 

} Thisofience was conflituced treifon by 
the fUt. 33d Eliz. Ch. 1. fedL 2. and by 3d 
Jam. 1 . Ch. 4. fea 23. 

§ On the zd of O^ber, 1690, thefe two 
Lords prefent petitions teethe Houfe of Lords, 
fttung the length of time they have been im* 
prifoned, ** notwithftanding a diflblution, and 
<< feveral prorogations of Parliament have in- 
** tervened, as alfo an A£l of Free and Gene* 
ral Pardon (the Parliament had been dif* 
folved the 6th of February, and a new Parlia- 
ment met the 20th of March, 1689); and 
praying to be difeharged.— The Judges arc 
ordered to attend, to give their opinion. 
Whether the Earls of Peterborough and 
^ Salilbury are pardoned by the > A& of Ge* 
neral Pardo&.”«->On the 6th of Oftober, 

3 


the Judges give their opinion, That if their 
** crimes were committed before the 13th of 
February, 1688, and not in Ireland, nor 
« beyond the feas, they are pardoned by the 
faid Then the queftion being put. 

Whether thefe Lords (hall be difeharged of 
their imprifonment ?— it was rcfolved in the 
negative; and they were both ordered to be 
admitted to bail.— >fiat on the 30th of Oc- 
tober, 1690, they were difeharged.— See fome 
very judicious obiervations on this cafe, in a 
pamphlet, printed in 1791, intitlcd A Re* 
** view of the Arguments in favour of the 
** Continuance of Impeachments nocwithfland- 
^ ing a Di/Tolution,” p. 49 to 60.— Mr. Juf- 
ticc Fofler very properly obferves, ** That, 
this being a cafe of Impeachment, it may 
«« be doubtful, whether the Lords did right 
** m difeharging the parties aiccufed, vdthout 
** giving the Commons an opportunity of 
“ being heard.” 

fofttrU Cf» 151. 

port 
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I 

port from a Joint-Committee of both Houfes relating to the dif- 
tribution of money by the Ealk India Company — rcfolve, ** That 
** there doth appear to this Houfe, upon the faid report, that there 
** is fufRcient matter to impeach the Duke of Leeds of high 
crimes and mifdemeanors — They then refolve, ** That Thomas 

“ Duke of Leeds, Prefident of his Majefty’s Moll Honourable 
*« Privy Council, be impeached of high crimes and mifdemea- 
nors }” Mr. Comptroller is ordered to go up to the Lords, and, 
at their Bar, impeach the Duke of Leeds of high crimes and mif- 
demeanors 


5. Upon reading a report from a Committee, appointed to exa- 
mine what method^ were taken to obtain an Aft of Parliament, 
palled in Scotland, for ellablilhing an Eaft India Company, and 
who were the fubferibers, promoters, and advifers thereof, the 
Houfe, on the 21 A of January, 1695, refolve, ** That the Direc- 
** tors of the faid Company adminiAeriog, and taking here, in this 
" kingdom, an oath, ^ fidelif is a high crime and mifdemeanor.” 
And alfo, “ That the Direftors of the faid Company, under colour 
“ of a Scotch Aft of Parliament, Ayling themfelves a Company, 
“ and afting as fuch, and raifing monies in this kingdom for car- 
“ rying on the faid Company, are guilty of a high crime and mif- 
demeanor.”*— They .then refolve, ** That the Lord Belhaven, and 
fevcral other perlbns, be impeached of the faid high crimes and 
“ mifdemeanors.” — And a Committee is appointed to prepare im- 

• This is the third time that ardcles of im- pleaded the King’s pardon.-^See before, p, 
peachment had been exhibited in the Houfe of 1 15. 

Commons againft the Duke of Leeds.«^The f Before the meiTage js carried ttp» the 
firil were in 1675* upon which., the Hoide re- Houfe being informed, that the Duke of Leeds 
folved, That there was not fufficient matter was at the door, and defired to be beard--» 1 ie 
contained in them to impeach the Lord is admitted and heard—*' the Mace bmg all 
Treafurcr/'— See before p. 140.— The •• the while on the uble/’ And bmng With- 
next were in 1678, upon which Lord Danby drawn, Mr. Comptroller wont up with the 
was impeached, to which impeachment be meflage. 
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peachments againfl the faid perfons, which Committee hath power 
to fend for perfons, papers, and records^. 

6. On the 1 6th of. April, 1698, a report is made from a Com- 
mittee appointed to confider of a petition of the Royal Lullring 
Company, in which it appeared, that feveral perfons had been con- 
cerned in fmuggling over French lilks. — On the 20th of April, 
the Houfe take the faid report into confideration, and immediately 
refolve, “ That Goudet, Barreau, and feveral other perfons, who 
•* appeared to be concerned in the faid illicit trade, be impeached of 
“ high crimes and mifdemeanors •f'. 

7. On the ill of April, 1701, Colonel Granville reports from a 
Committee on the State of the Nation, “ That it is the opinion of 
** the Committee, That William Earl of Portland, by negociating 
** and concluding the Treaty of Partition, which was deftruftive to 
** the trade of this kingdom, and dangerous to the peace of Europe, 
** is guilty of an high crime and mifdemeanor.” — This refolution 
was agreed to by the Houfe j and they then refolve, ** That William 

Earl of Portland be impeached of high crimes and mifdemeanors.” 
—Sir John Levefon Gower is ordered to go up to the Lords with the 
impeachment. — The fame proceeding is had on the 14th of April, 
againft Lord Somers, the Earl of Orford, and Charles Lord Halifax, 
for adviling the faid Treaty of Partition 

8. On 

^ It does not appear that this Committee the King to iiTue a proclamation for apprehend* 
ever make any report of the articles of im* ing him. 

peachment> or that the perfons are impeached f The perfons impeached^ are immediately 
at the Bar of the Lords. — On the 29th of ordered by the Commons^ to be taken into 
January, it being reported from this Com* the cuftody of the Serjeant.— And the Attor- 
znittee, ** That Roderick Mackenzie had en* ney General is ordered to profecute feveral 
deavoured to fupprefs the evidence he had other perfons, for iimilar odences.— On the 
given againft the faid perfons voted to be 27th of May, two other perfons are impeach- 
impeached,” he is ordered into the cuftody ed upon the fame grounds, 
of the Serjeant; but not being to be found, t thefe proceedings in the State Trials, 
the Houfe, on the Sih of February, addreft VoL V. p« 339*«-On the 16th of April, the 

day 
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8« On the 13 th of December* 1709* a complaint is made in the 
Houfe of Commons of two fermons preached by Dr. Sacheverel 
He is ordered to attend on the J4th, at the Bar, when he confelTcs 
the preaching, printing, and publiihing the fermons. — Being with- 
drawn, a queftion is propofcd, That the faid Doftor Henry Sa- 
** cheverel be impeached of high crimes and mifdemeanors.”« 
He is again called in, and heard what he had to offer to the 
Houfe } and being withdrawn, the Houfe refolve, (i) ** That he 
be impeached of high crimes and mifdeameanors and, (2) That 
** Mr. Dolben do go to the Lords, and, at their Bar, impeach the 
** faid Doftor Henry Sacheverel of high crimes and mifdemeanors, 
** and acquaint the Lords, that this Houfe will, in due time, ex- 
hibit articles againft the faid Doftor Sacheverel.”— And a Com- 
mittee is appointed to draw up the articles of impeachment -f*. 


9. On the loth of June, 1715, immediately after reading the 
report from the Committee of Secrecy, the Houfe refolve, " to im- 
** peach -Henry Yifeount Bolingbroke, and Robert Earl of Oxford, 
“ of High Treafon and other high crimes and mifdemeanors 
— And it is referred to the Comrhittee of Secrecy to draw up the 


day after the impeachments againU thefe Lords 
are delivered at the Bar of the Houfe of Lords, 
the Lords refolve, ** That an addrefs be pre- 
fented to his Majeliy, that he would be 
** pleafed not to pafs any cenfure or punKhr 
** ment againft thefe four noble Lords# until 
the Impeachment depending againft them 
** fhall be tried.” Lord Romney reports on 
the 17th, that he had delivered the addrefs. 
The Lords immediately appoint a Committee 
to fearch the Journals# Whether# upon any 
addrefs from this Houfe to the King# there 
hath been no anfwcr returned??— I don’t 
£nd> that this Committee make any report. 

* Several paragraphs being read# the Houfe 
refolve# ** That the faid ferjnons are’inalicious# 


•• fcandalous, and feditious libels# highly re- 
flefting on her M^efly, the late happy re- 
** volution# and the Proteflant fucceffion# and 
upon both Houfes of Parliament# and tend* 
** ing to alienate the affefiions of her Ma* 
" jefty’sfubjedis.” 

f Dr. Sacheverel is then ordered to be 
taken into the cufbdy of the Serjeant at Arms 
attending tius Houfe. 

t On the 2ifl of June, 1715, the Com- 
mons alfo refolve to impeach James Duke of 
Ormond# of High Treafon# and other high 
crimes and mifdemeanors.— See the further 
proceedings on the 5 th# 6th# 8ch# and 10th of 
Augufl. 




articles 
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articles of impeachment, and prepare the evidence againft thefc 
two Lords *. 

10. On the 2 2d of June, 1715, the Houfe of Commons, on 
further confideration Of the report from the Committee of Secrecy^ 
refolve to impeach the Earl of Strafford of high crimes and mif- 
demeanors, and refer it to the fame Committee to draw up articles 
and prepare evidence againft him. 

tir. bn the 9th of January, 1715, the Houfe of Commons re- 
folve to impeach the Earl of Derwentwater, the Earl of Winton, 
and feveral other Scotch Lords, of High Treafon 


12. On the 9th of February, 1724, the King fends a meffage 
to both Houfes of Parliament, “ That his Majefty, having reafon 
« to apprehend that the fuitors of the Court of Chancery were in 
“ danger of lofing money J, from the infufHciency of fome of the 
Mafters, had ordered an enquiry to be made ; the refult of which 
enquiry, in feveral reports, he had direfted to be laid before Par- 
“ liament.” — The faid papers were read in the Houfe of Com- 
mons i and, on the 12th of February, they refolve, “ That Thomas 


• On the 30th of July, 1713, -the Com* 
inons> in purfuance of the power they had re* 
ferved of exhibiting further articles againft 
Lord Oxford I do agree to feveral other arti* 
cles of high crimes and mifdemeanors, which 
are ordered to be carried to the Lords on the 
ad of Auguft, with a claufe, faving liberty to 
the Commons, (iill to exhibit farther articles 
againft the Earl of Oxford. 

f Thefe Lords had been engaged in the 
rebellion ; but it does not appear that the 
Commons had before them any papers or evi* 
dence of the fads, or any other ground for 
their proceeding than common fame* 

X This fubjed had been brought before the 


Houfe of Commons on the 23d of January 
preceding, by a petition from Lord Oxford 
and Lord Morpeth, Guardians and Commit* 
tees of the perfon and eftate of a lunatic, 
complaining, That upon examining into the 
accounts of the Mafters in Chancery, con* 
iiderable deficiencies appeared.”— > A mo* 
tion being made, •* That the officers of the 
Court of Chancery do lay before the Houfe, 
** copies of the orders of the Court and of the 
** accounts of the Mafters;” and a debate 
arifing upon this queftion, this debate is ad* 
joumed till the 9th of February, on which day 
the Commons receive his Majefty’i meftage. 


« Earl 
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** Earl of Macclesfield be impeached of high crimes and mifde- 
** meanors.”— -Sir George Oxenden is ordered to go up with the 
impeachment and then a Committee is appointed to draw up the 
articles -f*. 

13. On the iith of December, 1746, Mr. Chancellor of the 
Exchequer, by the ICing’s command, communicates to the Houle 
a letter, figned ** Lovat,” relating to the Pretender and die late 
Rebellion. — ^The letter is read,'and fome perfons called in and exa- 
mined, to prove the hand- writing.— And then the Houfe imme- 
diately refolve to impeach Simon Lord* Lovat of High Treafon. 

* The Commons immediately order in- a f This CommitCee».upon application to the 
Bill for indemnifying the Mailers in Chancery Houfe on the a^th of February# are empower- 
from the penalties of the Adi of the 5th and' ed to examine the witnefles in the mod folemn 
6th of Edw. VI. ch. 16 , ** Againd buying manner.— See, upon this fubjed, what is faid 
and felling of offices,” upon difeovering in the ad Volume of this Work, p. 150, under 
what conhderaticn they paid for their refpec- title, ** Whether the Hottfe of Commons caa 
dve offices-— *This Bill was paded through both adminider an Oath.” 

Houfes with uncommon expedition, and recetr* 
f d the iLoyal Adent on the 17th of February* 


II. Proceedings 
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11 . Proceedings in the Houfe of Commons previous to 
carrying up the Charge, 


1. the 24th of June, 1689, the Attorney General reports 
the articles of impeachment of High Treafon againft 

Blair, Vaughan, and others, for difperfing a treafbnaWc'paper 
They were read, agreed to, and ordered to be ingroffed, 

2. On the 26th of 0 < 5 lober, 1689, the Houfe being informed 
that the Earl of Calielmaine, Sir Edward Hales, Charles Hales, 
Efquire, and Obadiah Walker, jtfifoners in ihe Tbwcr •!•, werb 
brought to the King’s Bench by the Governor of the Tower, by 
writs of habeas corpus, in order to their bailing; Ordered, That a 
warrant be fcnt to the Governor of the Tower immediately, to 
bring the faid perfons before this Houfe, to anfwer fuch matters as 
{hall be charged againft them. — They are feverally brought to the 
Bar, on the 26 th and 28 th of Oftober, and, being heard, are charged 
in the Tower, by warrant from this Houfe, for High Treafon, in 
being reconciled to the church of Rome, and other high crimes and 
mifdemeanors 

3. On 


♦ Sir George Trcby was at this time At- 
torney Genera], and Sir John Somers Solici- 
tor General; Sir William Williams, Mr. 
Hawks, Sir Thomas Littleton, were alfo of 
the Committee appointed to draw up thefe ar> 
tides; but it does not appear, that any of 
them doubted, Whether the Houfe of Com- 
** mens were competent to impeach a Com- 
moner of High Treafon f** 
f It appears from the Journal of the 25th 
of Odober, that they had before been com- 


mitted to the Tower for High Treafon, in be- 
ing reconciled to the fee of Rome. 

. I In the warrant for charging Lord Cailel- 
maine, thefe words are ordered to be infert* 
ed, in endeavouring to reconcile this king- 
dom to the fee of Rome.*’— >See the pro- 
ceedings at large, with Lord Caflelmaine’a 
anfwer at the Bar of the Houfe of Commons, 
in the State Trials, Vol. IV. p. 393. Thefe 
crimes were declared to be High Treafon by 
the Statutes of the 23d of Queen Elizabeth, 

ch. 
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3. On the 16th of December, 1693, the Earl of Bellamont* 
prtfents to the Houfc articles of impeachment of High Trealbn, and 
other crimes and mifdemeanors, againft Thomas Lord Coningfby, 
and Sir Charles Porter, two of the late Lords Ju dices in Ireland.-*— 
The fiiid articles were delivered in and read at the table: The 
Houfe proceeded immediately, and afterwards on the aad of De- 
cember, and feveral fubfequent days, to the hearing of witneffes 
to prove the faid articles. — ^The examination of evidence being 
finifhed, Lord Coningfby ,and Sir Charles Porter were on the 
20th of January, feverally heard thereupon in their places ; and 
being withdrawn -f, the Houfe refolve to proceed in the con- 
fideration of the faid articles, article by article. — And on the 
29th of January, the floufe coniider them article by article, and 
upon feveral of them refolve, “ That there does not appear to 
“ the Houfe fufficient matter to ground an impeachment upon.” 
Upon fome of the articles, the Houfe refolve, “ That the proceed- 
“ ings of Lord Coningfby and Sir Charles Porter, mentioned in 
the faid articles, were illegal and arbitrary ; but that, confidering 
“ the flate of affairs in Ireland at that time, the Ploufe doth not 
“ think fit to ground an impeachment thereupon.” And then Lord 
Coningfby and Sir Charles Porter are ordered to take their places 
in the Houfe. 


ch, 1. feft. 2. and of the 3d of James I. ch.4. 
fedl. 23. which Afts, as far as they relate to 
thefe offences, arc ftill in force. The Par- 
liament was diffolved on the 6th of February, 
1689; on the 10th of February, Lord Caf- 
telmaine was brought up by a writ of habeas 
corpus, and bailed by the court of King’s 
Bench, no objection being made by the Attor- 
ney General. 

* So on the 4th of April, 1786, Mr. Burke, 
in his place, prefents to the Houfe feveral arti- 
cles of charge of high crimes and mifdcmca- 
nors againft Warren Haftings, Efq.— And on 


the 1 2th of December, 1787, Sir Gilbert 
Elliot, charges Sir Elijah Impey with fondry 
high crimes and mifdemeanors, and prefents 
articles of the faid charge, to the Houfe.— See 
the further proceedings on this charge againft 
Sir Elijah Impey on the lych of December, 
1787, and 4th and 7Ch February, 2788. 

f An order is made, when the debate of 
the articles is adjourned to another day. That 
the Members accufed ihall take their places in 
the Houfe, until the adjourned debate is re- 
fumed. 


I i 
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4. When the impeachment is voted againft Doftor Sacheverel, 
on the 14th of December, 1709*, he is immediately ordered 
into the cuftody of the Serjeant •f ; and on the 1 5th, Mr. Dolben, 
who is ordered to go up with the impeachment, is directed to 
acquaint the Lords, “ That Dr. Sacheverel is in cuftody of the 
" Serjeant, ready to be delivered to the Gentleman Uiher of the 

Black Rod, when the Lords (hall pleafe to give orders therein.” 
Mr. Dolben, the fame day, reports,. That he had executed the 
orders of the Houfe. 

5. The Houfe of Commons having, on the joth of June, 1715, 
refolved to impeach Lord Oxford, and Lord Bolingbroke, of High 
Treafon, and other high crimes and mifdemeanors, appoint a Com- 
mittee to draw up the articles. — Thefe articles, againft Lord Oxford, 
*are reported by Mr. Walpole, on the 7th of July, and read. — On the 
8th of July, they are read a fecond time, article by article, and 
amended, and feverally voted to be the articles of impeachment. — 
On the 9th of July, when ingrod'ed, they are read a third time, and 
ordered to be carried to the Lords 

6. On the 15th of June, 1715, the Committee of Secrecy applied 
for leave to examine the perfons, taken into cuftody, in the moft 
folcmn manner,, according to former precedents. — The Houfe of 


* See id the Appendix to the 8th Vol. of 
State Trials, p. 540, 34, an account of what 

paired moil remarkable, relating to the cafe 
of Dr. Sacheverel, in the Houfe of Commons. 
—The trial at large is in Vol. V. p. 645. 

f Mr Bailings waa impeached at the Bar 
of the Houfe of Lords on the 1 xth of May, 
lygy^but was not ordered into the Gullody 
of the Serjeant till the 2i.fl, after feveral of 
the articles of the impeachment had beeo 
oarrled op to the Lords. 


J‘ On the 30th of July, 1715, the Commons 
agree to feveral other articles of high crimes 
and mifdemeanors againft Lord Oxford ; which,. 
on the 2d of Auguft,.they order to be carried 
to the Lords,— And they enter a further pre- 
teftation, faving to themfelvcs a liberty of 
exhibiting, at any time hereafter, any other 
accufations or impeachments againft the. faid 
Earl. 


Com'mons^ 
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Commons order, “ That fuch Members of the Committee of. Se- 
** crecjr, as are Juftices of the Peace for the county of Middlefex, do 
** examine Matthew Prior * and Thomas Harley, now in cuftody of 
“ the Serjeant, touching the matters contained in the feveral books 
“ and papers referred to them •j-*” 

7. The Houfe of Commons having, on the loth of June, 1715, 
refolved to impeach Lord Bollngbroke of High Treafon, and other 
high crimes and mifdemeanors, and having appointed the Com- 
mittee of Secrecy to draw up the articles, Mr. Walpole, on the 4th 
of Auguft, reports the articles that had been prepared — Thefe are 
read twice, and feverally agreed to, and ordered to be ingrofled.— 
bn the 6th of Auguft, the ingrofled articles, with the faving claufe 
for liberty to exhibit further articles, are again read, and ordered to 
be carried to the Lords — with a meflage, to pray and demand. 


* Mr. Walpole, on the 17th of June, ac- 
quaints the Houfe, That Matthew Prior hav- 
ing been accordingly examined, there appeared 
matters of fuch importance, that the Com- 
mittee of Secrecy had diredled him to move, 
« That he be confined in clofe cuftody, and 

no perfon permitted to come to him 
which is ordered accordingly j and that no 
perfon be permitted to come to him without 
leave from Mr. Speaker.— In the Biographia 
Britannica, Vol. V. p. 3445, in a note, there 
is Prior’s own account of this examination 
before the Committee for above ten hours, 
and of the manner of his being committed to 
‘‘ clofe cuftody.”— He had been Minifter at 
Paris from Anne, and had been engaged in 
negotiations there, after the peace of Utrecht. 
The part which Prior had in thefe tranfac- 
tions, appears from the report from the Com- 
mittee of Secrecy, p. 28 and 29, which was 
printed by order of the Houfe of Commons. 


—On the a 7 th of Auguft, 1715, Mr. Speaker 
acquainted the Houfe, that he had received a 
letter from Mr. Prior, relating to the circum- 
ftanecs of his confinement.— This letter is re- 
ferred to the Committee appointed to draw up 
articles of impeachment ; and on the 20th of 
September, Mr. Walpole reports, the ftatc of 
the proceedings relating to Mr. Prior’s exa- 
mination and ** clofe confinement,” which 
the Committee declare to be not only a- 
“ grceablc to former precedents upon the 
“ like occafions, but n'ccefia y and ellential to 
** that great duty and privilege of the Houfe 
** of Commons, of redre fling grievances and 
“ bringing great oftenders to julUce.” 

t See what is faid (in the. 2d Vol. of this 
Work, under title, Whether the Houfe ot 
‘‘ Commons can aJminifter an oath,”) rc- 
fpcfling this proceeding, of taking examina- 
tions by Members, being Juflices of die Pc.ice 
for MiJdlcfc.v or Weiiniiniki'. 


I i 2 
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That 
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** That Lord Bolingbroke be fequeftered from Parliament, and 
** forthwith committed to fafe cuftody.” 

8. On the 31ft of Auguft, 1715, the articles of impeachment 
of high crimes and mifdemeanors againll the Earl of Strafford are 
reported from the Committee appointed to prepare them, are read 
twice and agreed to, and ordered to be ingroffed.— On the iff of 
September, the ingroffed articles, with the faving claufe, are again 
read, and ordered to be carried to the Lords by Mr. Aiflabie.— And 
the Houfe order, “ That Mr. Aiflabie, before he exhibits the faid 
“ articles, do impeach the faid Earl of Strafford of high crimes and 

mifdemeanors." 

9. On the 9th of January, I7I5» when the votes of impeach- 
ment are paffed againft the Scotch Lords for High Treafon, and 
feveral Members are ordered to go up to the Lords for that pur- 
pofe, the Houfe refolve, “ That whereas the faid Peers are already 
“ under commitment, this Houfe will therefore not defire the Lords, 
“ that they may be committed to fafe cuftody, ** as hath been 
“ ufual in cafes of like nature.” The meffengers from the Com- 
mons report feverally, that they had executed the commands of the 
Houfe } and then the Houfe appoint a Committee to draw up the 
articles and prepare evidence*.- — Thefe articles are immediately 
reported; read once, and on the fecond reading amended and agreed 
to.— They are ingroffed, with a faving claufe, and carried up to the 
Lords 

10. On the nth of December, 1 746, after the Houfe have re- 
iblved to impeach Simon Lord Lovat of High Treafon, the Houfe 

* On the loth of Janouiy, this Committee tion of impeachment to the delivering' the 
have leave to lit de die in diem ; and have articles to the Lords, was in the courfe of the 
power to fend for peribni, papers, and re- feme day.— On the 13 th of January, thefe ar- 
cords. tides are ordered by the Houfe of Commons 

f All this proceeding, from the relbla- to be printed. 

being 
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bemg informed^ That the faid Lord Lovat is now a prifoner in the 
Tower, they refolve, That, whereas the faid Peer is already under 
** commitment, this Houfe will therefore not defire the Lords, that 
** he may be committed to fafe cuftody, as hath been ufual in 
cafes of like nature 


* As foon as the artides are read in the 
Hottfe of Lords, it appears from the Joumal, 
that the Duke of Newcaftle in this inflance of 
Lord Lovata and the Lord Vifcoant Town* 


(hend in the preceding cafe of the Scotch 
Lords, acquainted the Houie, ** That the im- 
peached Lords were already under commit*- 
meat in the Tower of London*’’. 


IIL Form 



t ) 


III, Form of delivering the Charge* 


1. the 26th of June, 1689, the ingrofled articles of im- 
V-^ peachment againll Blair, Vaughan, and others, being 

read, Refolved, That the faid impeachment be delivered at the Bar 
of the Houfe of Lords — And, that Colonel Birch do carry up the 
faid impeachment to the Lords. — When thefe articles are brought 
to the Lords, they appoint a Committee, on the 26th of June, to 
infpedt the Journals, What hath been the method and proceedings 
upon impeachments from the Houfe of Commons. — This Com- 
mittee report, on the 27th, “ That they do not find any particular 
** account, touching the method of receiving impeachments. — 
They find, fometimes impeachments have been delivered at Con- 
ferenees, and fometimes with, and fometimes without articles j 
" — but when they have been delivered at the Bar of the Houfe, 
** it hath always been by way of melTage from the Houfe of Com- 
mons ; but it doth not appear, whether the Lords on the Wool- 
fack were fitting whilfi; the articles were reading ; — nor doth it 
“ appear, that any difference hath been made, between the receiving 
“ a mefliige, where an impeachment hath been brought up, and any 
other melTage.” 

2. On the 26th of Odlober, 1689, the Earls of Salifbury and 
Peterborough are impeached at the Bar of the Houfe of Lords, of 
HighTreafon; and the Lords are informed, That further articles 
will be exhibited in a convenient time and the Commons defire 
they may be committed. The Lords, accordingly, immediately 
order them to be committed to the Tower. 


2 . On 



Form of delivering the Charge, 



3. On the 27th of April, 1695, the Houfe having rcfolved to im- 
peach the Duke of Leeds, Mr. Comptroller is ordered to go up to 
the Lords, and at their Bar, in the name of the Houfe of Commons, 
and of all the Commons of England, to impeach Thomas Duke of 
Leeds of high crimes and mifdemeanors, and to acquaint the Lords, 
That this Houfe will in due time exhibit particular articles againft 
him, and make good the fame. 


4. On the 20th of April, 1698, the Houfe having refolvcdy 
** That Goudet, and others, concerned in an illicit impoi^atioh of 
** French filks, be impeached of high crimes and mifdemeanors,”' 
Sir Rowland Gwynn is ordered to go up to the Lords, and at theff" 
Bar, in the name of all the Commons of England, to impeaclv 
Goudet, and the reft, of high crimes and mifdemeanors j and 
acquaint the Lords, that this Houfe will, in due time, exhibit arti- 
cles againft the faid perfons 

5. On the ift of April, 1701, Sir John Levelbn Gower is ordered 
to go up to the Lords, and at their Bar, in the name of the Houle 
of Commons, and of all the Commons of England, to impeach 'Wil- 
liam Earl of Portland of high crimes and mifdemeanors ; and 
acquaint the Lords, That this Houfe will, in due time, exhibit par- 
ticular articles againft him, and make good the fame. — A Com- 
mittee is then appointed to draw up the articles.— On the. 14th 
of April, imp^chments are voted, and ordered to be carrie i up to 
the Bar of the Lords, againft Lord Somers — the Earl of Qrford— 
and Chai'les Lord Halifax, on the fame charge of adviiing the 
Treaty of Partition J*. — And on the 1 5th of April, the former Com- 

• This meflage was not carried up to the part of this Volume, in a note, under titles- 
Lords till the loth of M#y. l^roceedings on the Trial,” 3, Lord 

t Mr, Harcourt carries up the mellhge for Hardwicke's obfervations on. the policy of the 
impeaching Lord Somers; Colonel Byrrly, Treaty of Pariition, See alfo Bilhop Burnet's 
that againft Lord Orford; and a Mr. Bruges, account of thele tranfadioiiS, Hiftory of his 
againft Lord Halifax. Se^ in a fubfc^iucnt Own Timfi« VoJ. II. p. 264. 
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mittee are direflied to draw up the articles againft thefe Lords.— 
And on the 2d of May, this Committee are impowered to fend for 
perfons, papers, and records. 

6. On the 15th of December, 1709, Mr. Dolben delivers at 
the Bar of the Houfe of Lords, the charge of impeachment againft 
Doftor Sacheverel j and that the Commons will, in due time, ex- 
hibit particular articles, and make good the fame. — He alfo ac- 
quaints the Lords, “ That Dodtor Sacheverel is in cuftody of the 

Serjeant at Arms, ready to he delivered to the Gentleman U/her 
** of the Black Rod, when the Lords ihall pleafe to give order 
^ therein." 

7. On the gth of Jnly, 1715, Lord Coningiby is ordered to carry 
to the Lords, the articles of impeachment agreed upon againft Lord 
Oxford * i and direded, before he exhibits the faid articles, to im- 
peach 

• This impeachment was for High Treafon, the charges in this nth article amounted to 

and other high crimes and mirdemeanors the crime of High Treafon. Sir Jofeph Je- 

The I ith an# izth were the articles which kyll, though one of the Committee of Secrecy 
contained the accufation of treafon.— It was appointed to prepare the articles, was of opi- 
propofed in the Lords, on the pth of J uly, as nion, ‘‘That it did not amount to High 
foon as the articles had been read, •• That it ** Treafon,’ —The fubftante of this article 
“ ihould be propofedto the Judges, as aquef- was, That the Earl of Oxford did, during 

tion of law. Whether tlicfe articles con- '' the war, falfely, malicioufly, wickedly, and 
‘‘ talned in them treafon, by the laws of traitorenjfy counfel and advife the French 
« Great Britain?” but it was rcfolved in the King, in what manner Tournay might be 
negative.— Then LordOxfoid was heard, and gained from the States General; contrary 
withdrew; and the nth article being again ** to the duty of his allSgiance, and the laws 
read— it was rcfolved, ** That Lord Oxford, •• and ftatutes of this realm.” On a divi* 
“ being impeached by the Commons of High fon for leaving out the words ** and traitor- 
“ Treafon, fpccified in certain articles, and ** oufly,” it was carried by 247 to 131, that 
** of other high crimes and mifdemcanors, be thofe words (hould ftand part of the article. 
« committed to the Black Rod.” The Tower Lord Oxford, in his anfwcr to this ixih ar- 
of London was propofed, but changed to the tide, denies. That he ever did advife the giv- 
Black Rod, in regard to Lord Oxford’s flate ing np Tournay to the French King; but 
of health.— But on the I2th of July, he is adds, « That during the negotiations of the 
committed to the Tower. — It was much dc- *• late peace, he was one of the Privy Council; 
bated, even in the Houfe of Commons, Whether and that whatever Counfel he gave, he gave 

k 



^ (i^erin^ tie Charge. 249 

peach the laid Earl, and to pray and demand, ** That the faid Earl 
** may, be fequeiliered from Parliament, and forthwith committed to 
** fafe culiody.”— To which requeft the Lords, on the 1 ith of July, 
anfwer, ** That they had ordered the Black Rod to attach him, and 
** he is now in lafe cuftody.” 

8. On delivering the further articles of impeachment for high 
crimes and mijfdemeanors againft Lord Oxford, Lord Coninglby is 
diredled, on the 2d of Auguft, 1715, to acquaint the Lords, “ That 
** the Commons having received further information of divers 
** other high crimes and mifdemeanors, committed by Robert 

Earl of Oxford, have exhibited further articles of impeach- 

ment 

9. On the 6th of Auguft, 1715, Mr. Walpole, at the Bar of the 
Lords, impeaches Lord Bolingbroke of High Treafon, and other 
high crimes and mifdemeanors j and, in the name of the Houfe of 
Commons, prays and demands, “ That he be fe^eftered from Par- 
" liament, and forthwith committed to lafe cuftody.”— He then 
alfo delivers in a copy of the articles.— Thefe articles are read, and 
the Lords immediately refolve J-, “ That, Lord Bolingbroke being 
" impeached by the Commons of High Treafon, and other high 
“ crimes and mifdemeanors ; and certain articles, fpecifying the faid 
** High Trealbn, and other high crimes and mifdemeanors, being 
" exhibited againft him j he be forthwith attached by the Gentle- 
“ man Ulher of the Black Rod, and brought to the Bar. to anfw’er 

to the faid articles j.” — And a melTage is fent to the Commons 

10. Oa 

* At the end of thefe addidonal article?^ 
there is a claufe infertcd, faving n liberty to 
the Commons, of exhibiting, at any time here- 
after, any other accufaiions or impcachme.it j 
againfl the faid Earl.' 

f S^e fttnilar proceedings againft the Duke 
of Ormond, on the 8lh of Auguft, 1715- 
t The Gentleman Ufher acvjuaiuts the 

Lords, 


to acquaint them with this. 

« it as a Privy Counfcllor and no otherwife ; 

and doth That for any Privy Coun- 
‘‘ fcllor or Miniftcr of State, during nego- 
** tiations for peace, to advife or negotiate 
concerning the giving up any town, on the 
** conclufipn of peace^ as part of the terms 
« and conditions of fuch peace, is not High 
Treafon, by any law of the realm.’’ 

VoL. IV. 



250 

to. On the ift of September, 1715, Mr. Aifls^bic, at the Bar «rf 
the Houfe of Lords, impeached the Earl of i|traCprd> in the name 
of the Commons, of high crimes and mlfdemeanctfs, and deliveced 
in the articles that had been prepared. — Thefe articlei were fead* 
and Lord Strafford was heard in his p}ace,.and defired a copy of die 
articles ; which is granted to him. 

11. On the 9th of January, 1715, the Scotch Lords are fevetaHy 
impeached at the Bar of the Lords for High Treafon 4 and very foon 
after, in the courfe of the fame day, the articles of impeachment are 
cithibited againft them by the Commons, which are read } and then 
the Lord Vifcount Townfhend acquaints the Houfe, That the 
** faid feveral Lords impeached are already under commitment in 

the Tower.”' — The Lords are ordered to be brought to the Bar, 
the next day, to hear the articles read. 

12. On the 13th of Februa^, 1724, Sir George Oxenden, at 
, the Bar of the Lords, in the name of the Houfe of Commons, and 

of all the Commons of Great Britain, impeached Thoinas Earl 
of MacolesBeld of high crimes and mifdemeanors, and acquainted 
the Lords, ** That the Houfe of Commons would, in due time, 
“ exhibit particular articles againfl him, and make good the 

fame*.” 

13. On'the nth of Dcccni.bcr, 1.746, Sir William. Yonge brought 
up a melTage to the Lords, as follows ; “ My Lords, The Commons 
** of Great Britain, in Parliament affembled, having received infor- 


Lordsy on the 9th of Auguft, ** That he ^had 
made diligent fearch and enquiry after the 
** faid Lord fiolingbroke# but that he was not 
to be found.” — The Lords order a meifage 
to be fent to the Houfe of Commons^ to ac« 
^quaint them with the above-mentioned return 
,of the iaid Gentleman Ufher.-— On the aoth 


of Auguft there is a fimilar proceeding againft 
the Duke of Ormond. 

• Upon this meflage^ the Lords appoint a 
jCommiuee to infpe^ their Journals, in rela# 
tion to their proceedings on impeachmenti 
for high crimes and mifdemeanors.«-They 
report on the 6th of Aprils 1725. 


** matipa 
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mation of divers trealbnsr committed by a Peer of this realm, 
Simon Lord Lovat, have commanded me to impeach the faid 
** Simon Lord Lovat of High Treafon. — And I do here, in their 
« names, and in the names of all the Commons of Great Britain, 
** impeach the faid Simon Lord Lovat of High Treafon.— And I am 
further commanded to acquaint your Lordlhips, that they will, 
** with all convenient fpeed, exhibit articles to make good the. 
** charge againft him.’* 


Kk 2 


IV. Proceedings 
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IV. Proceedings in either Houfe between the Delivery 
of the Charge and the Trial. 


I. /^N the 29th of June, 1689, when the articles of impeach- 
\w/ ment for ** High Treafon ” againft Blair, Vaughan, and 
others, are taken into confideration by the Lords, they appoint a 
Committee to infpedt the Journals, as to precedents of impeach- 
ments, and the grounds and realbns of thofe precedents. — On the 
2d of July, the Earl of Rocheftcr reports * what precedents the 
Committee had found in the Journals, and amongfl the records in 
the Tower.— After confidering this report, and much debate, the 
queftion being put, “ Whether this Houfe will proceed upon the 
** impeachment brought from the Houfe of Commons againft thefe 
perlbns ?” it was refolved in the affirmative. — The perfons im- 
peached are then all ordered to be brought to the Bar, in fafe cuf- 
tody, by the keeper of Newgate, or fuch of them as are in his 
cuftody, on the 4th of July, to hear the articles read. — On the 4th 
of July, fome of them are brought ; the articles are read j they arc 
allowed copies and counfel ; and then are ordered to ftand committed 
to Newgate, in order to their trials. — On the 1 2th of July they put 
in their anfwers in perfon at the Bar, which are brought to the 
Commons on the 13th and 23d of July *!•. 

' * Itihould feem, as if the Committee, that this report in the Appendix to this Volume, 
was appointed, confidered their fearch for lo; with the proceed.ngs of the Lords 
precedents to be confined to inftances of im- thereupon. 

peachments of becaufe the prece* f 1 do not find that the Commons ever 

dents, which they report, are all caies of Com. made any replication to thefe anfwers. 
moaers, except thrt of Archbifliop Laud.— -See 


2. On 
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j. On the 31ft of Marcht in a fubfequent Parliaments*^, 
Sir Adam Blair petitions the Lords that he may be bailed. — The 
coplideration of this petition is referred to the Committee of Privi- 
lego«.r-On the 5th of April, the queftion being put, *• Whether Sir 
** Adam Blair lhall be admitted to bail ?” it was refolved -f in the 
affirmative ; and ordered, that on Wednefday next the Houfe will 
take into confideration ** Whether impeachments continue from 
Parliament to Parliament J 


3. On. the 6th of Odober, 1690, the Lords appoint a Com- 
mittee to infpedt and confider precedents, ** Whether impeachments 
“ continue in Jiatu quo from Parliament to Parliament On the 


* The parliament in which Sir A. Blair and 
the others were impeached, had been diflblved 
on the 6th of February, 1689.— The next Par- 
liament met on the aoth of March following. 

. f He it bailed on the 7th of April, and the 
condition of the recognizance is, That if 
** he (hall appear before the Houfe, at all 
** times when he (hall be fo ordered, then the 
recognizance to be void.*’-— On the 8th and 
9th of April, (imiiar recognizances are taken 
from the other perfons impeached. 

X The confideration of this queillon was put 
off from time to time, and then dropped, and 
nothing further done upon it in the cohrfe of 
this feffion.—- In the next fedion, on the zd and 
5th of December, 1690, Blair and the others, 
upon their petition, are difeharged from their 
bail. 

J The fame queftion was raifed, juft a cen- 
tury after, on the 9th of December, 1790, in 
the cafe of the tmpeac]|ment of Warren Haf- 
tings. Efq; but very few perfons were found, 
in either Houfe of Parliament, to maintain. 
That the afl of the Crown in diffolving the 
Parliament could, by law, put an end to a 
criminal profeeution, inftituted by the Houfe 
of Commons on the part of the people.” 
Whoever will confult the report of precedents. 


made to the Lords from a Committee appoint- 
ed for that purpbfe (and which was ordered to 
be printed on the 19th of April, 1791,) and 
will read the printed debates in both Houies, 
on that queftion, will be convinced, that the 
arguments, on which the decifton was founded, 
** That impeachments do continue la jtatu 
•• fas from Parliament to Parliament,” and 
which produced fo large a majority both in 
the Lords and Commons, were drawn from 
what had been the ancient courfe and methods 
of Parliament in former inftances of impeach- 
ment; and that this pradice, in cafes of im- 
peachment, was analogous and conformable to 
the invariable cour(e of precedents in all other 
judicial proceedings, before the Houfe of 
Lords, even from the very carlieft times.-— 
See feveral of thefe prece^nts in the note f , 
in p. 74 of this^ volume. — A very judi- 
cious and clear argument upon this fubjed 
was printed in 1791, inlltled, " A RevicW*of 
the Arguments in favour of the Conti- 
** nuance of Impeachments notwitbftanding 
♦♦ a DiiToIution,” by a Barrifter; fuppofed 
to be written by the Hon, Spencer Pcrcival, 
The numbers on the divtftou on this queftion 
in the Houfe of Commons wefe 143 to 30 ; 
and in the Houfe of Lords 69 to zo. 
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30th of OiStober, they report feveral precedents, concerning hn- 
peachments, from the Rolls of Parfiamcnt y ** and that they had' 
'* examined the Journals of this Houle, which reach from the 
** 1 2th of Henry VII. and all the precedents of impeachment fihce 
“ that time j among all which none are found to continue from one 
“ Parliament to another, * except the Lords,, who were lately fo 
“ long in the Tower.” And they then Hate the date^f the pro- 
ceedings againft Lord Stafford. 


4. On the 30th of Oftobcr, 1690, the Lords, after confidering 
the precedents that had been reported from the Committee, ap- 
pointed to confider, ** Whether impeachments continue in Jiatu 
" quo from Parliament to Parliament,” difeharge the Earls of Salilbury 
and Peterborough from their bail * 1 *. 

5. On the 27th of April, 1^95, as loon as the mel^ge was lent 
to impeach the Duke of Leeds at the Bar of die Houfe of Lords, 
a Committee is appointed to withdraw into the Speaker’s Chamber, 
and to prepare articles of impeachment.— On the 29th, this Com- 
mittee have power to fend for perfons, papers, and records. — On the 
fame day the articles are reported, read a fecond time, and agreed to j 
are ingrolTed, read a third time and carried up to the Lords.— On 
the 30th of April, the Lords fend down the Duke’s anlwer; and 
the Committee before appointed are ordered to prepare a replication^ 
— On the ift of May the lame Committee are directed to confider 
what is the proper method to compel witnefles to come in^ and give 
their evidence upon trials of impeachments. — On tl^e 2d of May, the 

« This obfervation of the Committee, ai it f See the pfoteft agaioft thie preceediag-*. 
was uniiecc(iary» fo it was not accurate— at it and fee alfo the petitions of the Lordt Salif* 
appears before, p. 19^— chat SifW.Scrcggt bury and Peterboroogb, prefented to the 
had been impeached in one Parliament, and Houle of Lordt on the 5th of Oflober* and 
that he delivered in his anfwer in a fubfequent the quellions put to the Judges on the 6th of 
Parliament, with a petition, defiring a fpcedy October, when the two Lords were ordered to 
trial, which petition and anfwer are fent be bailed* 
down to the Commons. 


Committee 




Committee report, “ That thc^prc^r method to compel witneffcs 
** to come in and give their, evidence upon impeachments is, in the 
« fifft place, to iflhe out fummons from this Houfe to fuch witnefles 
** for their attendance and to this rcfolution the Houfe agree. — 
Mr. Robart, a material witne^ being ordered to attend, but not 
being to be found, the Commons, on the 3d of May, acquaint the 
Lords, at a conference, of this circumftancc, and that this hath 
been the reafon* why the Commons have not yet acquainted 
^eir Lordfliips when they can be ready to make good the impeach- 
ment. — The Lords, upon this information, addrefs the King, 
“ That he will be plcafed to order the ports to be flopped, and 
« UTue his proclamation for feenring the perfbn of Mr. Robart." 


6, Qn the 29th of April, 1695, when the articles of impeachment 
are brought up to the Lords againll the Duke of Leeds, he is allow- 
ed a copy of the articles, and alfo of the reports made by the Joint- 
Committee of both Houfes, out of which the impeachment aro/e *!*• 
The Lords, at the fame time^ appoint a Committee to infpedl the 
Journals, in relation to proceedings in cafes of impeachments for 
mifiiemeanors.— This Committee reports, on the 30th of April, the 
precedents of the Earl of Middlefex and Lord Vifeount Mordaunt, 
as the cafes “ which give the bcfl account of proceedings upon fuch 
" impeachments J.” 


♦ The Lords, on the ill of May, had fent si 
meflage to the Commons, That, conceiving 
^ the feflion might not continue much longer, 
** they thought themfelves obliged in judice to 
put them in mind of theimpeachtnent brought 
up againft the Dolce of Leeds \ and to deftre 
f* that the Lords may be acquainted when the 
Houle of Commons can be ready to make 
«« good the articles ; to the end,.a cenain day may 
^ be appointed by the Lords for that purpoTe/* 
f It appears from the Lords Journal, that 
the Duke of Leeds, then Preddent of the 
Council, was prefent in his place in the Houfe 
of Lords on the 27th of April, the day the 


impeachment was brought up, and on every 
other day till the 3d of May, when the Parlia- 
xxKRt was prorogued. 

X Od the 24th of June,' 1701, (two com- 
plete Parliaments having intervened) the 
Houfe of Lords, taking notice, ‘'That the 
Commons having impeached Thomas Duke 
of Leeds of high crimes and mifdenieanorsi 
on the 27th of April, 1695 ; and on the 
29th of April exhibited articles againft him, 
to which he had anfwered ; 6 tft tbtH^mmxmi 
n$t order, That the faxd im- 

peachment, and the articles exhibited againft 
him, be difmiired/* 


7 
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7. On the 20th of April, 1698, as foon as the Commons hate 
direded Sir Rowland Gwynn to go to the Lords, and impeach 
Goudet and others, of divers high crimes and mifdemeanors, they 
appoint a Committee to prepare the articles of impeachment, and 
immediately order the feveral perfons fo impeached to be taken into 
the cullody of the Serjeant. 

8. On the a6th of April, 1698, Goudet and others, who bad 
been impeached, and 'taken into cuftody of the Serjeant, petition 
to be admitted to bail. — This petition is referred to a Committee 
to coniider in what manner bail hath been taken in like cales of 
mifdemeanor. — They make/ a report on the 5 th of May.— -The 
Houfe then order. That the petitioners be admitted to bail to 
anfwef the impeachments of this Houfe, and that the Serjeant be 
femppwered to take the faid bail *. — The fureties to be approved by 
the Houft. 


9. On the loth of May, 1698, the perfons who had offered 
themfelves to be bound as fureties for the appearance of Goudet 
and others, to anfwer their impeachment, having objedlcd to the 
too great generality of the condition of the bond, as being with- 
“ out limitation of time for their appearance, and implying an 
“ obligation for the performance of the judgment which the 
“ Lords may give,” and therefore declining to be bound, the 
Commons order, That when Sir Rowland Gwynn carries up the im- 
peachments to the Lords, he do acquaint the Lords, That the faid 
perfons are in cuftody of the Serjeant, ready to be delivered to the 
Gentleman Ufher of the Black Rod, when their Lordftiips lhall 


• See on the 6th, 7th, and 9th of May, the 
form of their bemg admitted to bail, with the 
bail bond, and the approbation of the fureties. 
—It has been no uncommon proceeding to 
admit to bail, perfons in the cuftody of the 
•Scfjcant at Arms. The bail bonds, which 


were entered into by David Avery and others, 
copifcs of which arc inferted in the Journal, 28th 
of February, 173 1, were (as I have heard from 
Mr. Onflow) fettled on great confideration, 
by Sir Philip Yorke, then Attorney General. 

pleafc 
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pleafe to give order therein. — Sir Rowland Gwynn reports on the 
1 1 th of May *. 

10. On the 1 6th of May, 1698, the articles againll: Goudet 
and others are reported from the Committee appointed to prepare 
them. — They arc read twice and agreed to ; and ordered to be in- 
grofled. — The Houle then appoint a Solicitor to prepare inftruc- 
tions for managing the impeachments — On the lyfh of May, the 
ingroffed articles are read, and carried to the Lords. 

11. On the iith of May, 1698, the Lords, upon receiving the 
impeachments againll Goudet and others, appoint a Committee to 
infpedl the Journals, concerning the method of receiving impeach- 
ments. — This Committee report, on the 13th of May, feveral 
inllances.— -As foon as the articles of impeachment are read, on the 
1 8th of May, the perfons impeached are immediately ordered to be 
taken into the ciiftody of the Black Rod -f* j and the Committee 
before appointed are diredled to confider the further method of 
proceeding. — They report on the 1 9th, and the parties are then 
ordered to be brought up to the Bar. — A copy of the articles is 
allowed them, and they are adniitted to bail if, for their perfonal 
appearance before the Lords in Parliament from day to day until 
further order of the Houfe. 

12. On the 27th of May, 1698, Goudet and others put in 
their pleas at the Lords. — But, on being brought to the Lords Bar, 


* On the 1 ith of May the Houfe order an 
impeachment agunft John Pierce* for fimilar 
crimes^See alfo the 27th of May* and the 
28th* 

f The Lordt bad* on the loth of May* 
when the impeachment was brought up* been 
informed* << That the peribns were in cuilody 


" of the Serjeant at Arms attending the 
** Houfe of Commons* and ready to be de- 
** Hvered to the Gentleman UHier of the 
Black Rod* when the Lorda (hall pleafe to 
•• give order therein.” 

I See the form of the bail bonds on the 
20th and zjd of May* 
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the next day, the 28th, and feverally afked. Whether they iniifted 
on their plea fo put in, or would plead. Not Guilty ? they de- 
fired to withdraw the fame, and to put in their anfwers.— Thefe 
anfwers are, on the aStli, communicated by meflage to the Com- 
mons. — On the 30th of May, the anfwers are read- by the Com- 
mons, and referred to the Committee to prepare replications to 
them.— The Committee report the replications on the 31ft.— 
Thefe are ordered to be ingrofled, and are carried tip to the Lords 
on the I ft of June, by Sir Rowland Gwynn, who is ordered to carry 
back the original- anfwers. 

13. On the 3d of June, 1698, the Lords appoint the trial of 
Goudet and the others, at the Bar of their Houfe, on the 9th of 
June.— This meftage is delivered to the Commons on the 4th of 
June j who immediately order, That Mr. Speaker do iffue his 
warrant for all witneffes to attend to make good the impeachment ; 
and tlien they appoint a Committee to manage the trial who are 
to inftrudl thcmfelves in the evidence, and take their parts for ma- 
naging the trial upon the faid impeachments. 

14. On the 6th of June, 1698, the Commons fend a meflage 
to the Lords, to defire, That a convenient place may be appointed 
for the Managers, ** as is ufual 

15. On 


♦ Thefe latter words wcrcobjc£lcd to by the 
Lords, on the 8th of June, as not warranted 
by precedents — For that the Committee of 
Managers have, on iimllar occafions, come to 
the Bar, without provifion being made for 
them.’* — ^This meflage brought on federal 
Conferences, on the 15th, i6th, and. 17th of 
June, and a Free Conference on the a3d.— 
The arguments, ufed on this cccaiion by the 
Lords, were drawn principally from what had 
been “ the ufual pradiice.” They fay, The 


^ reafonahlenefs of what is deflred hy the 
Commons, has been never confidercd by us ; 
for the Lords were bound to confide r 
nothing, but what wae ttfiial— Matters of 
form are eflential to government, and ’tk of 
confe<|oehce to he in the right.— All the 
reafon for forms, is cuflom; and the law of 
** forms, i 9 pranflice; and realbn is quite out 
of dcors,— Some particular cuftoms My vot 
<« be grounded upon realbn, ahd no good 
** account can be given of them; and yet 

inany 
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15. On the 8th of June, 1698, the Commons fend a meflage 
to the Lords, That, by reafon of extraordinary bufinefs," the 
ComnuHis cannot be ready to-morrow to profecute the impeach- 
ments againft Goudet and others; and to defire. That their 
Lofdfliips will appoint fome other day for the laid trial. — The 
Lords, upon receiving the melTage, immediately appoint a futuit 
day» 


16, On the 6th of June, 1698, the Earl of Stamford reports in 
the Lords, from the Committee appointed to fearch precedents 
touching the allowing counfel to perfons impeached, which report 
is in the Commons Journal of the 8th of June.— On reading this 
report, the Lords aflign counfel, on their petition, to the impeached 
parties. 

17. On the 28th of June, 1698, Goudet and others, petition 
the Lords for leave to withdraw their anfwers.— They are fevcrally 
brought to the Bar, where they fevcrally relinquifli their pleas and 
anfwers, and plead Guilty. — They are then ordered to be taken 
into cuftody of the Gentleman Ulher of the Black Rod (being at 
that time in cuftody of their bail) — The Lords dclire a Conference, 
upon the fubjedt-matter of the impeachments ; and at that Con- 
ference, which is held immediately, the Lords acquaint the Com- 
mons, that the perfons impeached have confefled themfelvcs guilty, 
which confeffion their Lordlhips have recorded, and have ordered 
them into cuftody. — The Lords then diredl their Committee to 


** many nations are zealoas for them; and 
EngKflimen are as zealous as any others 
« to purfue tbeir old forms and methods.”— 
The Commons then reiblve to be prefent as 
a Committee 'Of the whole Houfc ; upon which 
the LordS| on the 24th, add refs the King to 
give orders for a plice to be prepared in Weft- 
mtnfter Hall for the jtriaU— See the fubllance 


of what paiTed at thefe Conferences in the 
Appendix, N® ii. However, at a fubfequent 
period, at the trial of the Earl of Macclesfield, 
in 1725, which was at the Bar of the Houfe of 
Lords, the Lords fent word to the Commons# 
on the 26th of April, That they will order 
convcniencics to be prepared there for the 
Managers of the faid impeachment*” 

L 1 2 fearch 
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fearch precedents, for what judgments have been given upon im- 
peachments of high crimes and mifdemeanors.— They report om 
the 29th ♦. — The Lords then diredt a Committee to inform them-, 
felves of the particular value of the eftates of the faid perfons who 
have pleaded guilty who report on the 2d of July. — And then 
the Lords refolve themfelves into a Committee of the whole Houle, 
in which they refolve upon what fines lhall be fet, and what punilh- 
ment lhall be inflidted on the parties ; and to thefe refolutions the 
Houfe agree. 

1 8. On the 5th of May, 1701, the Lords fend a melTagc to the 
Commons, to put them in mind of the impeachments fent up on 
the ift and 15 th of April, againft the Earl of Portland, Lord 
Somers, the Earl of Orford, and Lord Halifax } * ** and that as yet 
** no particular articles had been exhibited againft the faid Lords ; 
** — which, after impeachments have been fo long depending, is 
** due in juftice to tlie perfons concerned, and agreeable to the 
** methods of Parliament in fuch cafes.”— The Commons return 
for anfwer. That the articles are preparing and will be fent up to 
the Lords in a Ihort time. — See further, on the 15th and 21ft of 
May, fimilar melTages from the Lords to the fame purport. 

19. On the 8th of May, 1701, Sir Bartholomew Shower re- 
ports -the articles of impeachment againft the Earl of Orford.— 
On the 1 6th of May, Mr. Harcourt reports the articles againft 
Lord Somers — which, when ingrofled, are amended on the 19th 
of May ; — and when thefe articles are ordered to be carried up to 
the Lords, on the 9th and 1 9 th of May, the perfon carrying them 
is diredted to pray and demand, “ That the Earl of Orford, and 
** Lord Somers, do give fulEcient fecurity to abide the judgment 

* The Earl of Stamford reports four cafes— Sir Giles MompeiToD’s— Lord Chancellor 

Baoon’c— Sir Francis Michell’8«»Lord Treafurer Middiefex’s. 
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•4 af (!he Hoofe <rf fLords.”-— The Lwds, on Ae 9 th of May, refer 
fhe 6rft of thefe meflagcs to a Committee % who report, That 
they had infpedted their Journals, and do not find any mention 
** of the Commons reading the articles at the. Bar'; and as for 
giving fecurity they find none.” And a meflage to the purport 
of the latter part of this refolution is ordered to be fent to the Houfe 
of Commons 

20. On the 8 th of May, 1701, after reading the articles of im- 
peachment againft the Earl of Orfbrd, when they are ordered to be 
ingrofled, the Houfe of Commons refolve, “ That fuch witnefles as 
are neceflary to be made ufe of, in relation to the faid impeach- 
ment, have the protedtion of this Houfe, during their attendance 
“ upon that fervice.” 


21. On the 14th of May, 1701, the Earl of Orford delivers in to 
the Lords his anfwer to the articles of impeachment, which is im- 
mediately ordered to be copied, in order to be fent to the Com- 
mons J — A copy of this anfwer is accordingly fent on the 15th.— 
The Lords, as foon as the anfwer is delivered in, affign counfel to 
Lord Orford, at his requeft, 

I 

22. On the 21ft of May, 1701, the Lords lend a meflage to the 
Commons, that they, having been defired by the Earl of Orford, 
that a day may be appointed for his fpeedy trial, and finding no iflTue 


* It does not appear^ from the Commons 
Journal* that this meffagc was ever delivered; 
which may account for the Commons repeat- 
ing, on^the 19th of May, their defire. That 
Lord Somers may give fecurity.*— So on the 
lath of June, when the ingroflfed articles are 
fent up againft Lord Halifax, the mcflcplfer is 
dirc£led to pray and demand, That his 
Lordftkip may give furiicient fecurity to 
^ abide the judgment of the Houfe of 

•• Lords/* 


f This is fo exprefled in the Lords Journal ; 
hut in the Commons Journal of the 15th of 
May, the meflage by the M afters in Chancery 
is thus entered.— We are commanded by 
** the Lords to deliver to this Houfe^ the 
** anfwer of Edward Earl of Orford,’ 
the 24th of May, the meflengers bring down 
" a copy of Lord Somers’s atifwer.’* •• Sec the 
former proceedings, p, 257, N« la, in the 
cafe of Gottdet> and others. 


jomed 
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joined^'by 'fejslimion of thk -’Houfe, • fijink fit to give ’ nofite Adndf 
^'this Hoiife. — On the 23d, the replication is reported, and ordcreil 
to be ingroflcd. — It is read again on the 27th of May, but not fent 
to the Lords, for the reafons given by meiiage to the Lords on the 
31ft, That the Commons think it moft proper to begin with the 
“ trid of the Lord S<Mncrs.” 

23. On the 23d of May, 1701, Sir Bartholomew Shower, from 
the Committee appointed to draw up articles of impeachment 
againft Lord Orford, Lord Somers, Lord Portland, and Lord 
Halifiix, reports. That they had diredted him to move for power 
to fend for peribns, papers, and records, that fhall be thought ne- 
ceflary to be ufed at the trial of the Earl of Orford j and to pro- 
ceed, in the moft fpeedy and fecret way they can, for the advantage 
of the profecution j which is agreed to by the Houfc accordingly. 

24. The Lords having, on the 21ft of May, 1701, put the Com- 
mons in mind that they had fent up no replication to the anfwer of 
the Earl of Orford, nor particular articles againft the other im- 
peached Lords, which, after impeachments have fo long depend- 
“ ed, is a hardfliip to the perfons concerned, and not agreeable to 
“ the ufual methods and proceedings of Parliament in fuch cafes.’' 
—The Commons fend word, that they will fend an anfwer by mef- 
fengers of their own. — On the 23d, they direift the Committee, 
who were appointed to prepare the articles, to confider of thefe mef- 
fages from the Lords, and to infpedt the precedents of former mef- 
fages, and to report the fame to the Houfe.— On the 31ft of May, 
Mr. Bromley reports the following anfwer to the Lords, which is 
agreed to by the Houfe : " That as to your Lordfhips other meffage, 
** the Commons take it to be without precedent and unparliamen- 
** tary j they, as profccutors, having a liberty to exhibit their arti- 
** cles of impeachment in due time, of which they, who arc to pre- 

pare them, arc the proper judges.” — Tho Lords had, on the 

preceding 
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preceding day, the 30th of May,! appointed the trial of the Earl of 
Orford on the, 9th of June, and had &nt a medage to this efie£t 
to the Houfe of Commons. — But this mefTage from the Lords was 
not delivered to the Commons till after they had come to the refo- 
lution on the 31ft *. 

25. On the 2d of June, 1701, Lord Stamford reports from, a 
Committee, feveral precedents of the manner of delivering articles 
of impeachment by the Commons; and on the 7th of June, he 
makes a further report of the manner in which the Lords have 
proceeded on impeachments, between the year 1624 and i68o. 

26. On the 1 6th of June, 1701, the Lords, after a report, made 
by the Earl Marflial, of the preliminaries to be obferved upon the 
trials of the impeached Lords, come to feveral refolutions, as rules 
to be obferved on the trial of Lord Somers i and a meffage is the 
fame day fent to the Commons, to communicate to them the notes 
and rules which the Lords intend to obferve on that occafion. 

27. On the 14th of December, 1709, the Committee, who are 
appointed to draw up articles of impeachment againft Dr. Sache- 
vere), have power to fend for perfbns, papers, and records, and to fit 
dt die in diem, 

28. On the t5th of December, 1709, as foon as the Lords re- 
ceive the impeachment at their Bar againft Dr. Sacheverel, and are 
informed, “ That Dr. Sacheverel is in the cuftody of the Serjeant at 
** Arms attending the Hpufe of Commons, apd ready to be delivered 

'** to the Gentleman Ufher, when their Lordfhips fhall order;” they 
appoint a Committee to confider of that impeachment, and what has 

•. Scyef weCiget. aii 4 MwlHitRW* AisifiH; wv P.Ht together, an4 ia ths pep* 

upon this fubje^ty in which there is much cu- , 
rsous ParliamcQUry learning, the proceedings 

'5 heen 
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been ofuaU aiid what is proper to be done on this ocqafion.— Th^ 
report on the aad of December. 

29. On the 17th of Decemter^ i709, Dr. Sacheverel, in cuftody 
of the Serjeant at Arms, petitions the Houfe of Commons to be ad- 
mitted to bail. — The Houfe order a Committee to fearch precedents 
concerning taking bail, in cafes of pcrfons committed for high crimes 
and mifdemeanors. — On the .19th, the Committee are empowered 
to fearch the Lords Journals for precedents upon this point. — On 
the aad of December the Committee make their report of prece- 
dents* j and a motion being made, ** That Dr. Sacheverel be ad- 
mitted to bail,” it palTcd in the negative. 

30. On the 9th of January, 1709, Mr. Dolben, from the Com- 
mittee appointed to draw up articles of impeachment againfe Dr. 
Sacheverel, reports the articles. — They are read a fecond time on 
the i ith of January, and agreed to article by article ; and ordered 
to be ingrofled.— On the 12th, the ingrofled articles are read, and 
ordered to be carried to the* Lords. 

31. As foon as the articles of impeachment for high crimes and 
mifdemeanors are brought up to the Lords, on the 12th of January, 
j 709, they are read ; and the Lords then order, “ That the Gen- 
** tleman Ulher of the Black Rod do forthwith take Dr. Sacheverel 

into his cuilody 

• Sc€» in the Commons Journal of . the 22^ 
of December, 1709, this report, -extra^ed from 
'^the Jbnrnah of both Houfes, of the proceedings 
of admitting to bail perfons impeached from 
the snllaoce of Sir Giles MompeiTon, in 1621, 
to the late ciife of Ooudet and others. 

t The Lords had been acquainted from the 
Commons, 6 n tlm r5th of December, when 
the impeachment was dclirered at their Sno 


That Dodtor Sacheverel was in cuiiody of the 
Serjeant at Arms, ready to be delivered to the 
Black Rod, when the Lords (hould order it.-^ 
On the ijtb of January, the Serjeant acquaints 
the Commons, that he had delivered him. to 
the Black Rod, and taken a difeharge for him 
on the back of the Lords order.-— The order 
T^tnA Aifchargb are entered in the JouraAl. 
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32. On the 1 2th of January, 1709, as foon as the Lords arc in- 
formed, that Dr. Sacheverel is taken into the cuftody of the Black 
Rod; he is ordered to-be brought to the Bar, where' the articles are 
read to him. — He defires a copy of the articles — time to anfwer 
them — Counfel to aflift him — and that he may be bailed. — The 
three firft are allowed him immediately j and, on the next day, the 
13th, upon his petition, Bating, That he has been a month in 
cuftody, to the prejudice of his health, the Lords refolvc to admit 
him to bail j and order a Committee to confider of the fufficiencv 
of the bail * offered by him. 

33. On the. 25th of January, 1709, Dr. Sacheverel delivers in 
his anfwer at the Bar of the Houfe of Lords ; which is read, and 
fent to the Commons, with a defire, “ that the faid original anfwer 
** may be leturned with all convenient fpeed.” — It is read in the 
Houfe of Commons- on the 26th, and referred to the Committee 
who were appointed to draw up the articles of impeachment, to 
confider of, and to report their opinion, what is moft proper to be 
done towards the further proceeding thereon. — On the 2d of Fe- 
bruary, the Committee report. That they have prepared a replica- 
tion ; which is read twice, and agreed to, and ordered to be in- 
grofled •f'.— On the 3d, it is again read, and fent to the Lords, toge- 
ther with the original anfwer. — As foon as the Lords receive the 
replication, they appoint the time for the trial, at the Bar of the 
Houfe of Lords j and dired a melfage to be fent to the Commons to 
acquaint them with this, and that the Lords will order conveniencics 
to be prepared there for the Managers of the impeachment. 

* On the 14th of January the bail are ap- ftates That there are many things in this 
proved of by the Houfe ; and they are called “ anfwer, not warranted by the courfs of 
in, and enter into fcveral recognizances ; the proceedings uptm impeachments ; foreign 
form of which fee in the Lords Journals. — On •* to the charge of the Commons ; unbecom* 
the I7ih, the Lords allow feveral perfons to “ ingK a perfon impeached; and plainly d?- 
be his Counfel; and further lime; on his pc- figned to refled upon the honour pf the 
tition, Houfe of Commons ; for which they might 

f The replication, amongfl other zTiattefs, ** dcmaiid immediate juflice.*^ 
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34i On the 4th of February, 1709, as foon as the Houfe of Com- 
unbna receive the meflage from the Lords, acquainting them of the 
time fixed for the trial of Dr. Sacheverel, at the Bar of the Houie 
of Lords, they appoint Managers to make good the impeachment* 
— s-They then refolve, ** That this Houfe will be prefont at the 
** trial, as a Committee of the whole Houfe which meflage they 
fend to the Lords 1 and defire, “ That a convenient accommoda- 
** tion may be prepared for them.” — On the receipt of this mef- 
flige from the Commons, on the 6th of February, the Lords im- 
mediately addrefs the Queen, to give orders for preparing Weft- 
minfler Hall. 

35. On the iGth of February, 1709, the Commons add Mr. 
Walpole, General Stanhope, and feveral other perfons, to the Mana- 
gers — give them power to fend for perfons, papers, and records — • 
and appoint a Solicitor to the Managers, for profecuting the im- 
peachment. 

36. On the 13th of February, 1709, Dr. Sacheverel petitions 
the Lords, to acquaint them, that fome of the Counfel allowed to 
afiift him had returned their fees, and refufed to alTift him ; and 
therefore praying, that the Lords would aflign other Counfel, and 
alfo a Solicitor ; to which the Lords agree. 

37. On the 1 8th of February, 1709, the Lords appoint a Com- 
mittee to confider of tickets to be allowed to each Lord and, on 
the 23d, make feveral regulations, touching this and other matters 
refpedting the trial. — On the 24th of February, the Commons make 
their orders, relating to their attendance in the places prepared for 
them i and diredf, “ That nothing that fliall be faid at the trial, by 
“ any Member of this Floufe, or by any perfon produced by the 
** Commons as a witnels, fliall be printed or publiflicd without leave 
** of the Houfe J’ 


38. On 
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38. On the 25th of Fibruany, 1709, a- meflage is f;nt to the 
Lords from the Commons, with th« names of fuch wi-tn^ffes as are 
to be exatriined to make out the impeachment ; and to defire that 
the Lords will make forth fummons for their attendance.— The 
Commons alfo make their orders*, touching the manner of. the - 
attendance of the Managers and Members. — See alfo the Lords 
Journal of the 25th of February, for the ceremonies to be obferved 
at the trial. 


39. On the 12th of July, 1715, Lord Oxford is committed to 
the Tower, on the i rth and 12th articles of impeachment,, contain- 
ing an accufation of High Treafon j bat before he withdraws from 
the Lords Bar, he defires a copy of the articles ■f*, and time to 
anfwer, and Counfel and a Solicitor to affift him in his defence ; all 
which requefts are granted 


• On the 27tli of February, the Commons 
make an alteration in the order in which llie 
Speaker and Members are to go out of the 
Houfe to the trial. — In the inftance of Mr. 
Haflings’s impeachment, the Koufe of Com- 
mons on the 6th of February, 1788, make 
fevcral orders rcfpe£ting the form and manner 
in which the Houfe and the Managers ihould 
attend the trial in Weftminfter Hall. This 

form was fimilar to that which was here di- 
redlcd to be obferved by the order of the 27th 
of February, 1709; and which was afterwards 
followed in the cafe of Lord Lovat ; and conti- 
nued to be the form obferved at Mr. HaUings’s 
trial, till it became very inconvenient, from a- 
difliculty of procuring the attendance of forty 
Members, to enable the Sp6ak^r to take the 
chair, in order to call over the names of the 
M^magers to proceed to the trial. This in- 
co.hveniency, which appeared more particularly ‘ 
on the 28th of February, 179^, induced the' 
Houfe of Commons to change this form, and 
to adopt the mode chat had been ufed at the 
trial of Lord StraiFord, in 1640$ and on the 


40. On 

id of March they accordingly refolve, ** That 
« every day, on which the trial fhall b^ pro- 
cceded on, the Houfe (hall meet as a Com- 
‘‘ mittce in Weftminder Hall ; and that the 
Houfe lhall on fuch days fit at three o’clock 
** in the afternoon.” At the fame time, they 
give leave to the Speaker to take the chair, 
for the purpofe of receiving a mefiage from 
•* the Lords relating to the time of the further 
proceeding on the trial, although forty 
Members (hould not be prefent.” 
f He makes a further requeft, That, as the' 
Commons* had referved a power to exhibit 
further articles, he doubted not bat that the ‘ 
Lords would likewife allow him a copy of 
thefe, and time to anfwer.— On the 2d of 
Auguft the Commons do exhibit further arti- 
cles of hig*h crimes and tnirdemeanors, a copy ’ 
of which is fent to him, and lime allowed.-— ' 
He is ordered to be brought to the Bar, on 
the 3d of Auguft, to hear tliefc articles read ; 
but this attendance is, the next day, difpenfed 
with, on account of his health. 

I On the 2d of May, 1716, the Lords, 

Mm2 
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40. On' the 3d ofAuguft, 1715, Lord O^ord petitioned the 

Lords that he might have leave to apply for copies of records or 
other papers that he fliould think neceflaty for defence.— This 

is allowed him ; but, on the 8 th of Augult, he prefented another 
petition, defiring the perufal and copies of fuch memorials, letters, 
tr^ties, or other papers, as were referred by the Houfe of Com- 
pions to their Committee of Secrecy, and upon which the articles 
againft him were founded ; and alfo copies of all treaties, Treafury 
warrants, report?, and other papers, mentioned in the report from 
the Committee of Secrecy. — This petition -is referred to a Com- 
mittee, who are to infpedt precedents of what hath been done in 
cafes of this nature. — On the 13th of Auguft, this Committee 
make a report ; and fome entries out of the Journals being read, the 
Lords order, “ That Lord Oxford have leave to caufe copies to be 
•* taken of all warrants a^d other papers in the Treafury Office, 
“ and of the Journals of Parliament, and of public treaties, referred 
“ to in any of the articles exhibited againft him, and of all other 
“ records whatfoever.” 

41. On the 2d of September, 1715, Lord Oxford’s anfwer be- 
ing ready, but he continuing under great pain and indifpofition, 
the Lords, upop his petition, and the examination of his phyfician. 
Dr. Mead, give leave for his Solicitor to deliver in liis anfwer.-— On 

read 3®, and pafi, a “ Bill, for allowing of claufe provides, " That nothing in that Aft 

Counfcl to all perfons who (hall be pro* ** contained fhould be conllrued to extend to 
** cteded againft in Parliament for any crimes any impeachment or other proceedings ia 

** of treafon or mifprifion of trcafon/'^It is Parliament *') as relates to the aifigning of 

immediately read once in the Houfe of Counfel to perfons impeached, or proceeded 
Commons ; but the queftion being put, I'hat againft in Parlkment*— >By afubfequent ftatute 
it be read a fecond time, it paiTed in the nega- of the 20th of George 11 . ch. 30^ it is enafted, 
live. — The purport of this Bill (wfiich is pre- That every peribn who (hall be impeached 
feived in the office belonging to the Houfe of ** by the Commons of iligh Treafon, or of 
Commons) was to repeal fo much of the i2Ch mlfprifton of treafon, ihall be received and 

claufe of the 7th of William III. ch. 3, « An *• admitted to make his full defence by Coun- 
** Aft for regulating of trials in cafes of trea- ** fcl.’* 

** (on and mifpriiion of mafon” (which 


the 
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the 3d of September, the Solicitor delivers the anfwcr in, upon oath, 
to all the articles that had been exhibited by the Commons ; which 
is read ; and a Committee appointed to infpedl: precedents of the 
method of proceeding. — The Committee report feveral precedents 
on the 5th of September, and the Lords then order a copy of this 
anfwer to be fent down, by meflagey to the Commons^ 

42. On the 12 th of September, 1715, Lord Oxford’s an Aver to* 
the articles of impeachment being read in the Houfe of Commons, 
it is referred to the Committee appointed to draw up the articles, 
to prepare a replication.— ••They report on the 16th of September. — 
The replication is agreed to, and ordered to be ingroffed ; and, on 
the 19th of September, the ingroffed replication is read, and ordered 
to be carried to the Lords.— Upon reading this replication, on the 
20th of September, the Lords immediately addrefs the King, t» 
give directions for preparing a fcaffold in Weftminfter flail, for the 
trial of Lord Oxford. — This addrefs, and the King’s anfwer, is conii- 
municated to the Houfe of Commons on the 21ft. 

43. On the I ft of September, 1715, Lord Strafford, on the ar- 
ticles of impeachment for high crimes and mifdemeanors againft 
him being read, defires that the papers delivered by him, to either 
of the Secretaries of State, might be reftored to him, “ without 
“ which it would be impofllble for him to make his juft defence.”' 
— The Lords, after debate, and reading the petition of Lord Oxford, 
on the 8th of Auguft, and the order made thereupon, order, “ That 
** Lord Strafford have copies of all Journals of Parliament, of pub- 
** lie treaties referred to in the laid articles, and of all other records. 
" whatfoever ; and alfo of all fuch papers delivered up by the faid 
" Earl, of which there are any copies in the public offices^’— On. 
the 9th of January, 1715, Lord Strafford prefents his anfwe.*-, a copy 
of which is fent to the Houfe of Commons on the 1 7th of January.. 
—On the 28th of January, this anfwer is read, and referred to the. 

Committed 
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Cominittee of Secrecy to prepare a replicatiQn.**-Tbe replication is 
reported on the 12th of June, 1716, and ordered to be carrkd to tlie 
Lords on the 1 3th. 

44. On the loth of January, 1715, Lord Derwentwater, and 
the other Scotch Lords impeached for High Treafon, are brought 
to the Bar of the Houfe of Lords to hear tlic articles read. — They 
are then allowed Counfel ♦ and a Solicitor, and copies of records for 
tlieir defence, and fummonfes for their witnefl'es -f** — The Lord 
Chancellor is directed to write letters to the abfent Lords, to require 
their attendance on the fervice of the Houfe. 


45. On the 19th of January, 1715, Lord Derwentwater, and the 
other impeached Lords, are brought to the Bar of the Houfe of 
Lords, to deliver in their anfwcrs to the articles, when feveral of 
them plead guilty — Their anfvver and pleas are ordered to be re- 
corded, and a melTage § is fent to the Commons to acquaint them 
therewith. — The Lords are remanded to the Tower. 


* On the nth and 12th of January they 
name their Counfel and Solicitor. 

f It is ordered, that the witnefles furamon- 
ed by the impeached Lords (hall have the 
protcflion of this Houfe, for their fafe coming 
and going, during the time of the faid trial. 

J The Earl of Winton prcfcnls a petition, 
defiring further time for delivermg in his an- 
Lver, which is allowed him. 

§ This proceeding, of acquainting the Com- 
mons by mefliige only, is afterwards objefted 
to; and, on the 15th of February, 1715, the 
Commons refolve to demand a Conference ; 
in which they acquaint the Lords, That the 
Commoiis conceive it to bq a parl'amcntary 
courfe 10 be ebierved for the future, that 
all writings delivered in to the Houfe of 
** Lords by j crlons impeached by the Com- 
6 


46. On 

mons, at the time when they put in their 
« anfwcrs or pleas, or true copies of fuch 
•• writings, ihould be forthwith fent to the 
" Commons.*'— This is referred to a Com- 
mittee, who, on the 20th of February, report, 
** That, upon infpefting the Journals of the 
Lords, they do not find that fuch writings 
have been communicated to the Commons ; 
** but, that the Committee are of opinion, 
that it may be reafonable (the Commons 
« having defired it) that this proceeding 
(hould be obferved for the future.**— To 
this report the Lords agree; and refolve, 
" That, for the future, all writings, delivered 
in to the Houfe of Lords by perfofts im-' 
peached by the Commons, at the time tvhen 
they put in thrir ahfwers or pleas, or true 
copies of fuch writings, (hall be forthwith 
^ « fient 
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• 

46', On the 23d of January, 1715* Lord Winton delivers in his 
anAwf 2t the Lords, a copy of which is ordered to be fent to the 
ComfiKMis.--Oh the 25th of January, it is read in the Houle of 
Commons, and referred to the Committee who were appointed to 
draw up the articles of impeachment' j who are direfted, on the 
26th, to confider of a replication * j which they report, and it is 
carried up to the Lords on the 28th of January f . 

47. The Lords having appointed Thurfday the 8th of March for 
the trial of Lord Winton, the Houfe of Commons, on the 3d of 
March, order. That the Committee, appointed to draw up the 
articles, and prepare evidence, be appointed Managers at the trial of 
the faid. Earl > and a Solicitor is alfo appointed 

48. The: 

^ fent to the Commons.*’ This refolution is tHal.— -On the 15th of March, the Commons 
communicated to the Commons, at a Con« receive a mefTage from the Lords, to acquaint 
ference held on the 7th of March.— See in the them, “ That, at thercqueliof Lord Winton,. 
former part of this Vol# p. 18, in a note, the the Lords do defire, that this Houfe will give 
reafon that this Conference was fo long de- leave to General Carpenter, a Member, to- 
ferred. •• be examined as a wiinefs at his trial ;** which 

* On the 27th of January, the Houfe of leave is granted accordingly. 

Commons order, ‘‘ That fuch Members of the J The trial being deferred to the i’5th*of 
Committee appointed to prepare the repli- March, the Houfe of Commons, on the 14th, 
cation 10 theanfwer of Lord Winton, as arc relblvc to be prefent as a Committee of the 
Juftices of the Peace for the County of whole Houfe, and that they will proceed to> 
<< Middlcfcx, be empowered to examine, in the Court in Wcllminfter Hall, as they did io» 
the mofl: folemn manner, fuch perfons as hearing judgment pronounced againil the fix- 
fliall be judged nccclTary to be produced as condemned Lords.— See this form on the ytlv 
'' evidence at the trial of the faid EarJ.**— On and 9th of February, 1715.-866 alfo the pro— 
the 28th of January, Mr. Hampden reports, ceeding on the 15th of March f- where fcveral 
that he had, at the Bar of the Houfe of Lords, M-^mbers refufed to come out* of the places* 
made the replication,’* direded by this prepared for the Houfe of Commons, and a . 
Houfe, to Lord Winton’s anfwer. Committee is appointed to go,, with the Ser- 

f On the 10th of February, the Lords jeant and Clerk,, to take their names, which* 
make an order for the attendance of fcveral are reported to the Houfe.— On the i 5thvand;. 
perfons, as witneiTes on behalf of Lord Win- 14th of March, the Lords make their ad- 
ton, at his trial ; and that fuch perfons (hall dielles, and orders for the attendance oL 
have the proiedion of the Houfe for their fafe guards, and direding the forms of th^ir pro- 
coming and going, during the time of the faid oceding.— On the 14th of March, they order^,, 

T-iiau 
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48. The Lords ^ having appointed the day for the trial of Lord 
Oxford, the Commons, on the 14th of June, 1717, appoint a Com- 
mittee of Managers ■f* to prepare evidence, and to proceed, in the 
moft fpeedy and fecret way they can, for the advantage of the profe- 
cution. — On the 24th of June, the Houfe refolve to be prefent as a 
Committee of the whole Houfe 

49. On the 18th of March, 1724, Sir George Oxenden, from 
the Committee appointed to draw up articles of impeachment 
againft Lord Macclesfield, reports the articles § ; the fame are read 
twice, and feverally agreed to, and ordered to be ingrofled, with 
a faving claufe. — This claufe is reported on the r9th of March; 
and on the 20th the ingrofled articles are read, and carried to the 
Lords 11 . 


** That, if any Peer of Greats Britain* who 
** has not a place in Parliament* ihairbe ad- 
** mitted as a witnefs at the trial* a chair be 
^ placed for him near the table in the Count ; 

and that fuch Peer fhall be fworn by the 
** Lord High Steward* and deliver his evi- 
‘‘ dence, Handing up, there." 

• On the 31ft of May, 1717, the Com- 
mittee appointed to fearch precedents* having 
acquainted the Lords* ** I'hat they obferve* 
that the fir/l Hep ufually taken, after the 
appointment of a trial upon an impeachment 
for High Treafon* has been to addrefs for 
** the appointing a Lord High Steward," 
The Lords immediately addrefs his MajcHy 
for that purpofe. -^The Lord Chancellor 
Cowper was accordingly appointed Steward 
pro bae vice. See the CommilTion* in the 
State Trials, Vol. VI. p. loa.-^It runs in the 
form fettled in the inflance of Lord Stafford* 
** Ac pro CO quodProceres 8c Magnates nobis 
humiliter fupplicaverunt* ut Senefchallum 
*• Magnae Britannia: pro hac vice conftituere 
** dignaremur," See before* the note ( p* 

p They have power to fend for perfons. 


papers* and records* and a Solicitor is appoint- 
ed to attend them* 

} See the direflions given* and form ob- 
ferved* in the Managers and the Houfe going* 
as a Committee, to attend the trial in Weft- 
minflcr Hall. 

§ A doubt feems to have arifen* Whether 
the crimes charged in thefe articles againft 
Lord Macclesfield, were not within the Aft of 
general pardon, pafTed four years before } 
This Aft, and the proceedings in the Journals 
of the 7th and 16th of May, I7I3» were read ; 
from which it appeared* that the Houfe* at that 
time, declined proceeding againft William 
Churchill, Efquire, and Thomas Earl of 
Wharton* charged with breach of truft and 
corruption* becaufe the crimes with which they 
were charged were committed before the Aft 
of general pardon* pafted in the 7th year of 
Queen Anne. 

II When the articles are read in the Houfo 
of Lords, on the aoth of March, Lord Mac- 
clesfield defires to have a copy of them* and 
Counfel aifignedhim; which are accordingly 
ordered* 


50. On 
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50. On the 8th of April, 1725, Lord Macclesfield puts in his 
a|ifwer, a copy of which is ordered to be prepared, and fent by 
meflage to the Houfe of Commons — On the 9lh of April, this 
anfvver is read in the Houfe of Commons, and is referred to the 
Committee appointed to draw up the articles of impeachment, ** to 
“ confider of, and report their opinion what is moft proper to be 
done towards the further proceedings thereon.”— On the 23d of 
April, they report a replication, which is ordered to be ingrofled, 
and carried to the Lords on the 24th. 


51. On the 26th of April, 1725, as foon as the Commons re- 
ceive a meflage from the Lords, to acquaint them of the day fixed for 
the trial of Lord Macclesfield, they appoint Managers to make good 
the impeachment ; and, on the 27th name Solicitors to the Managers. 
— On the fame day, the Commons appoint a Committee, to fcarch 
precedents touching the method of proceeding upon trials of im- 
peachment, “ at the Bar of the Houfe of Lords.” — This Committee 
make their report on the 5th of May. 


52. On the iith of December, 1746, after the refolution had 
pafl'ed for impeaching Lord Lovatof High Treafon, and Sir William 
Yonge had reported, that he had accordingly, purfuant to the com- 
mands of the Houfe, impeached him at the Bar of the Houfe of 
itords — a Committee -f- is appointed to draw up articles of impeach- 
ment, and prepare evidence. 


• This nieffage is in purfuance of a report 
made from the Committee, appointed on the 
13th of February preceding, to infpedl: their 
Journals touching the mode of proceeding 
upon delivering in an anfwer to articles of 
impeachment. 

f The Houfe of Commons, at the fame time, 
came to the following refolution, Whereas 
the faid Peer is already under commitment, 


that therefore this Houfe will not deiire the 
“ Lords, that he may be committed to fafe 
** cullody, as hath been ufual in cafes of this 
** nature.*' — On the laih of December, feve- 
ral papers are prefented to the Houfe by the 
King's command, and referred to the Com- 
mittee; and five are appointed to be tHe 
quorum of the Committee. 

N n 
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53. On the 1 6th of December, 1746, Sir William Yonge re- 
ports the articles of impeachment againft Lord Lovat. — They are 
read once, and then a fecond time, paragraph by paragraph ; andi- 
upon the qiieftion put upon each paragraph, are agreed to by the 
Houfe, to be the articles of impeachment. — They are ordered to 
be ingroffcd. — A claufe is oferedj faving liberty to the Gommons-^ 
to exhibit any other articles i which is read a fecond time, and 
agreed to, and ordered to be ingroffed. — On the 17th of December 
the ingroffed articles are read, and ordered to Ije carried to the 
Lords. 

54. On the 17th of December, 1746, as foon as the articles of 
impeachment againft Lord Lovat are read in the Houfe of Lords’, 
the Duke of Newcaftle acquaints the Houfe, that Lord Lovat is 
** already ” under commitment for High Treafon in the Tower.— 
An order is made for bringing him to the Bar on the i8th, to 
hear the articles read. — He is accordingly brought up on the i8th, 
and the articles being read to him, and being allied what he had to 
offer, a petition from him is prefented and read, praying for a copy 
of the articles, and for Counfcl and a Solicitor to be appointed 
him * ; %vhich are accordingly granted, and fummons for his \vit- 
neffes •f . — An order is then made, “ That Lord. Lovat do ftand 
“ committed to the Tower of London,, to be there fafely kept, in 
“ order to his trial ; and that no perfon thall have accefs to him|r 
“ without the fpecial leave of the Houfe. 

• Lord Lovat alfo coniplains, k his peti- “ Lord Advocate for Scotland do take the 
tion, that perfoiis have tal<en pefTefTion of his “ proper m€ihocli> to carry this order into exe«* 
eftate, anti have orders to levy his rents ; on « cution.** 

which the Lords order> 'i’hat the faid Lord f The Lord Chancellor is ordered to write 
“ Lovat be permitted to receive the rents and to the abfent Lords, requiring their attend- 

profits of his cllate, by his fadlors of agents, ance on the 2 ill of January, on occafion of 
*• ia like manner as if he was not under an the proceedings now depending agxiinft Lord 

accufation of High Treafon.-^ And that the Lovat, 
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55. On the i^th of January, 1746, Lord Lovat, being brought 
•to the Bar, delivers in his anfwcr ; which is read, and a copy of it 
is ordered to be prepared, and fent to the Houfe of Commons.-— 
Jt .is brought down on the 14th of January, and read, and referred 
to the Committee appointed to draw up articles of impeachment 
and prepare evidence. — And the Committee are ordered to prepare 
a replication to the faid anfwer. — On the 16th, the replication is re- 
ported to the Eloul'e, read a fecond time and agreed to, and ordered 
to be carried to the Lords 


56. On the 22d of January, 17465 the Lords appoint the 23d of 
February -f for the trial of Lord Loyat in Welbminfter Hallji 
«nd fend a meflags to this purport to the Houfe of Commons. — 
Upon receiving this melTage, the Commons refolve, “ That dais 
“ Houfe will be prefent at the trial, as a Committee of the whole 
** Houfe.” — And they then appoint the Committee, who were to 
draw up the articles, to be the Managers, to make good the articles 
-of impeachment. 


57. On the 13th of February, 1746, the Commons appoint a 
Committee to infpedt the Lords Journals, in relation to their pro- 


* The order is, That Sir William Yongc 
do go to the Bar .of the Houfe of Lords, 

** and make a replication to the anfwer of Si- 
*' mon Lord Lovat, to the effsht following,** 
&:c.— Sir William Yonge reports, That 
he had made the replication * direded by 
“ this Houfe.** 

t The trial is afterwards deferred, at Lord 
Lo vat’s requed, to the 5ch, and then to the 
9th of March. 

i The Lords then appoint a Committee 
to infpe^ their Journals, relating to former 
cafes of impeachment, and to confider of the 
methods of proceeding on this impeachment. 
—This Committee make their report, on the 


zi of February, of all the rules and orders 
neceflary to be obfei ved at the faid trial.—. 
And, in confcqucnce of this report, the Lords 
addrefs the King for the appointment of a 
Lord High Steward, and for guards to attend, 
" as has been ufual, in cafes of trials.*’— The 
Lords order, on the 4th of February, " That 
** the coinmillion for appointing a Lord High 
“ Steward lhall be in like form as tliat for the 
trial of Lord Stafford, a.s catered in the 
Journal of the 30ch of ifovember, 1680.** 
—On the 10th of February, the Lords make 
further orders, about places in Weftmi-Ulcr 
Hall, and tickets. 
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ceedings upon the Impeachment of Lord Lovat -The Com- 
mittee of Managers are empowered to examine fuch perfoiis, who 
are in cuftody, as they jOhall think neceflary to be examined.— And 
a Solicitor is appointed to the laid Managers, for proiecuting the 
faid impeachment. 

58. On the 3d of March, 1746, the Commons direct the forms 
of their proceeding to Weftminfter Hall >|- j and that thefe orders 
(hall be obferved every day, that the Houfe (hall go, as a Com- 


mittee of the whole Houfe, to the 

• This Committee report on the 17th of 
February; and, amongft other things, ** That 
they have examined the commifTion of the 
« Lord High Steward, as entered in the Jour- 
nal of the Lords ; and do find the fame to be 
** conformable to what was fettled and agreed 
** upon between both Houfes of Parliament, 
$/f purfuance-of the amendment propojed hy the 
« Commons, as entered in the Commons Jour- 
" nals of the 15th of May, 1679, and the 
«« f9ih of November, 1 680.”— See before 
the note in p. 191. — The Commons then ap- 


trial of Lord Lovat. 

point a Committee to view the court erefied 
in Weftminfter Hall, and to report what con- 
veniencies and accommodations are made for 
the Members of the Houfe of Commons. 

f An entry is read from the Journal of the 
27th of February, 1709,10 the cafe of Dr. 
Sacheverel, as to the time, at which the 
Speaker is to go ; and dirc£lions are given by 
the Houfe, That this precedent lhall be ob- 
ferved upon cccafion of the trial of Lord 
Lovat.*^— Sec before note ♦, in p. 267. 


V. Proceedings 
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the 4th of June, 1689, the Houfe of Commons re- 
folve *, ** That it is the opinion of this Houfe, that 
** a pardon is not pleadable in bar of an impeachment in Parlia- 
" ment.” 

2. On the 14th of January, 1689, the Lords, on confidering a 
report from their Committee of Privileges, made on the loth of 
January, refolve -f*, after much debate, “ That it is the antient 


• This rcfolution had no reference to any 
trial then pending, i)ut arofe out of the confix 
deration of Heads foi a Bill of Indemnity.— 
See before, p. 193, and the note f . 

f Sec, however, a very fcnfible protefl: of 
Lord Nottingham and others, againit this rc- 
folution. Indeed it is diiHcult to undcriland 
clearly, what is the meaning of the refolution, 
and what confequenccs it was intended to pro- 
duce. — If it is fuppofed to declare, That a 
** Peer indidlcd for a capital offence can only 
be tried in full Parliament,*' /. <?. before 
the Houfe of Peers, Parliament fitting 
or, as Mr. Juftice poller properly terms it, 
the Court of our Lord the King in Parlia- 
ment;*’ this would be, at once 10 take 
away and entirely abolilh, by a refolution of 
one Houfe of Parliament, without an a6l of the 
Legillature, a legal and very antient court of 
judicature, viz. ** The Court of the High 
Steward,;* a court inftitated by commiftion 
from the Crown, in the nature of a commidion 
of Oyer and Terminer; where the High Stew- 
ard is the foie judge in points of law and 
pfaftice,and the Peers, fummoned by his pre 
cept, are triers and merely judges of fa£l. 
(See Mr, Juffice Poller’s cafe of Earl Ferrers, 

5 


“ right 

in his Crown Law, p. 138.) This Court har 
been frequently inllituted for the trial of Peers, 
though not indeed fmee the Revolution ; and 
till it lhall be abolilhed and taken away by 
A <51 of Parliament, it may llll), notwithftand- 
ing this refolution of the Lords, be reforted 
to, if the Crown, on any occafion, be fo ad- 
vifed. The only law that has palled on this 
fubjed is the 7th William ill. ch. 3. fed. lo. 
which enads, “ That upon the trial of arty 
Peer, ' for treafon or mirprifion of treafon/ 
all the Peers, who have a right to fit and 
‘‘ vote in Parliainenr, lhall be fuminoned ; 
** and every Peer fo fummoned and appear- 
ing, lliall vote on the trial.** By thi.s Ad, 
the High Steward may peril aps, on trials for 
trealbn or niifprilioa of treafon, be compelled 
to fummon, as triers in his court, all Peers 
that have at the time the right to fit and vote 
in Parliament. But, with regard to indid- 
ments for other capital offences, as no law has 
paired to make any alteration in the form or 
c< nlUtution of the High Steward’s court, I 
Ihould fuppofe, notwith (landing this declara- 
tory refolution of the Lords, the Crown might 
by law, jffue the commilfion cxadly in the 
manner as has formerly been done. It ap« 

peara 
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“ right of the Peers of England, to be tried, only in full Parlia- 
“ mcnt, for any capital offences.”. And this refolution is added to 
4he Staiiding Orders of the Lords. 


3. On the 17th of June, 1701, the Lords proceeded on the trial 
of Lord Somers in Weftminffer Hall, upon an impeachment from 
the Commons. The articles are read, and Teveral quellions pro- 
-pofed to the Judges ; and the Commons not appearing, nor any 
Managers on their behalf the Lords acquit Lord Somers, and dif-^ 
mifs the impeachment •!•. — And, on the 23d of June, a fimilar pro- 
ceeding is had at the trial of the Earl of Orford. 


pears from Mr. Montagu’s report of the Free 
‘Conference with the Lords in 1691, which is 
inferred in the Appendix to this volume, 3, 
•that the Commons un<ierllood this refolution 
of the Lords (the fubflanceof which the Lords 
had at that time inferted in a Bill by way of 
amendment) in the light of .taking away the 
King’s power to ered a Lord High Steward’s 
court, in cafes of treafon and mifprifion of 
treafen. Whether the claofe before tnention- 
ed^ in the 7th William .III. ch. 3, does take 
oway the power of the Crown to conftitutc a 
court of Lord High Steward in thofe particu- 
lar cafes, or only compels the Lord High Stew- 
ard to fummon all Peers, that have a right to 
vote, as triers, inftcad of a fele£l number, as 
has always been ufaal, tnuft be determined 
when the cafe (hall arife. No fuch court has 
been conftituted fincc the Revolution, fo the 
queftion never has arifen. This claufc how- 
ever does not go near fo far as the Lords^reib- 
’iution of the I4.th of January, 1689, as nothing 
is faid in the A 6 t about being tried only in 
•‘* full Parliament.” See the Lords rcafons 
in the Appendix, 3.— At the trial of Lord 
^Deiamcr in 1685, before Lord Jeficries, in the 
court of the Lord High Steward, he puts in a 
plea to the jurifdiftion of the court, **That the 
, 4 i Farlia0)cnt were at that time in being, though 
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“ under a prorogation ; and that no Peer 
ought to be tried for High Treafon, ‘dur- 
“ ing the continuance of a Parliament’ except 
** in the Heufe of Peers, and before the whole 
** body of the Peers there.” See Lord Jcftc- 
Hes’s anfwer to this objcilion, in the State 
Trials, VoL IV. 137. p. 216. The Stand- 

ing Order of the*Lords,in 1689, does not even 
make the condition, If a Parliament (hall be 
in being,” but directs generally, « That a 
Peer (hall cnly be tried in full Parliament, 
*'• for any capital ofFence.” 

* In the Journal of the t7th of June, there 
•is an entry of the reafons, which induced the 
^Commons to decline attending at this trial, at 
this time.— See this entry inlertcd in the Ap- 
pendix to this Volume, N® 1 2. 

f In the Stale Papers publilhedby thefccogd 
' Earl of Hard wicke, there arefe vcral letters from 
King William to I’enfionary Hemfius, relating 
to the Treaty of Partition, fer which Lord 
Somers and the other Lords were impeached. 
In the introdudion to the publication of thefe 
letters. Lord Hard wicke makes the following 
obfervation “ Though the Partition IVeaty 
** (which proceeded originally from Louis 
XiVtb,) ended unfortunately, and difpleaf- 
** ed all parties, the difinterefted and upright 
intentions of King William in promoting >t 
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jf. On the 23d of June, 1701-, the Lords re&lve, « That the 
** Lords who abiented themfelves from the trial of Lord Orford, 
and ihall not make a juft excu& for the lame, are guilty of a great 
** and wilful negledl of their duty.!’ 


5, On the 14th of June, 170 r, the Lords difmifs the impeach* 
ments againft the Earl of Portland, there being no articles exhi- 
bited againlt him *. — They alfo difmifs the impeachment againft 
Charles Lord Halifax, the Commons having exhibited articles 
againft him, to which he had anfwered, and no farther profecu- 
tion was had thereupon. — The Lords alfo refolve, “ That, the 
“ Commons having exhibited articles againft the Duke of Leeds, 
" on the. 29th of April, to which he anfwered, but the 

" Commons not profecuting, the faid impeachment, and the ar- 
“ tides exhibited againft him, ftiall be, and they are hereby dif- 
miffed.” 


are fulTiciently apparent from thcfc papers: 
** Strong fcnfe, and an extenfive view of the 
“ interells of Europe, particularly thofe of 
the country he governed, are no lefs dif- 
cernlblc and will do honour to the me- 
niory of a Prince, who, with all his defers, 
** deferves the veneration of every good Eng- 
'' liihman.”— State Papers, Vol. If. p. 333, 
— That the firfl propofal for the Treaty of 
Partition cn;nc from the French King is con- 
firmed by Abbe Millot, in Lcs Mcmoircs- 
Politiques et Miliiaires ; “ EfFe^ivement le 
Rot Guillaume, ce grand proniotour de ce 
(lu’on appelloit Pcquilibre de PEurope, chcr- 
choit les moyens d’empechcr la reunion des 
deux rtjonarchics. Mais Louis XfV. fc pre- 
toit a fes vua, ct lui fit mcme ks premieres 
propofuions,'” Vol. I. p, 288; and alfo by 
M. de Tofcl, « Ces circcnfiances, jointes au 
defir fincere dc malntenir la paix, determine- 
rent Ic Roi, Upropofer au Roi d’Anglecerre, 
un partag?^ de la monarchic d’Efyagne 
Memoircs, Vol I. p 4.2« 
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• Oh the 26th of February, 1701, the 
Houfe of Commons rcfolvc, That it is the 
undoubted right of every fubjeft of Eng- 
land, under any accufation, either by im • 
pcachment or otherwife, to be brought to a 
**' fpeedy trial, in order to be acquitted or con- 
** demnedP* 

f This was in a Parliament which was dif- 
folvcd on the nth of Oflober, 1695.— "An- 
other Parliament had been chofen, and met on 
the 22d of November, 1695, which was alfo 
diflblved on the 7th of July, 1698.— Another 
Parliament was chofen, which met on the 24tU* 
of Augufi, 1698, and’ was difiblved on the 
19th of December, lyco.— The following 
Parliamcntmet (jn the 6ch of February, 1700,. 
in whicli this impeachment was difmiiTed.— • 
Two complete Parliaments therefore had in- 
tervened, between the time of the delivery of 
the articles at the Bar of the Lords, and the 
difmiffion of ihe faid*’ im|>eachmtm by the 
Lords,. 
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0 .' Oa the 25th of February, 1709, the Lords appoint the feveral 
d^htbnies to be obferved at the trial of Dr. Sacheverel, and adebefs 
the ^een for the guards to attendj as has been ufual in fuch 
” cafes.” — On the 27th of February, the Commons diredt in 
what manner the Speaker and Members fliall go out of the Houfe 
to Wcflminller Hall. 

7. Dr. S.'ichevcrel’s trial begins on the 27th of February, 
1709'*. — On the 28th, the Lords adjourn to the Houfe above, 
where a queftion being put, " That the Counfel for the prifoner 

be permitted to make their defence to the firft article, before 
“ the Commons proceed on the fecon J,” — it pafled in the nega- 
tive. — The Lords then return to Weftminfter Hall “f, and the 
trial proceeds. 

8. On the ift of March, 1709, exception being taken at feme 
expreflions ufed in Weftminfter Hall, by Mr. Dolben, {one of the 
Managers at the trial of Dr. Sacheverel) the Lords adjourn to the 
Houfe above i when the Lord Chancellor is diredled to call on 
Mr. Dolben to explain his meaning in thofe expreflions ; which, 
on their return to Wefttninfter Hall, Mr. Dolben accordingly 
does 

9. On the 2d of March, 1709, during the trial of Dr. Sacheverel, 
the Houfe of Commons being informed that there were feveral 

* See this trial as pabliihed in the State peachment in Weftminfter HalL in which Mr* 
Trials^ VoL V. p* 645. Burke had accufed him ^ of having murthered 

t It appears from the Lords Journal, that, ** Nundcomar, by the hands of Sir Elijah 
during the adjournment of the Lords to the Impey,” and deiires redrefs.— On the ift 
Houfe above, for the purpofe of determining of May this petition is taken into confidera* 
this queftion, the Managers continued in the tion, and a Committee is appointed to inipedi: 
Hall, and the prjfoner remained at jhe Bar,—* precedents relating to fuch complunts*— The 
So on the 1 ft of March. Committee reports on the 4th of May; and the 

J On the 27th of April, 1 7S9, Mr. Haftings Houfe refolve, " That the words fpoken by 
Infers a petition to the Houfe of Commons, ** Mr* Burke, ought not to have been 
complaining of fotne words ufed by Mr. Burke, ** fpoken,** 
one of the Managers, at the trial of the im* , 


Members 
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MembeVs ki' Wc^flmmfter H4}], btfbre the tnanegeps went, the]^ 
ond)^ ievehd Menmbers tb go writh Serjeant and Getic into thote 
ph^est to take the names of fach Members as ihaff Pefufe to fvcurn, 
•—See dfo the 3d of March-. 

10. On the 3d of March, 1709, the Managei^ for the impeadb- 
ment of Dr. Sacheverel defiring leave, at the trial, to confer toge-* 
ther, faying, ** That they would foon return ’* — the Lords, in the 
interim, adjourn to the Houfe above, and afterwards return to 
Wefiminfier Hall} when the Managers acquaint Che Lords with 
their reafons for withdrawing. — So on the 6 th of March. 

11. On the 7th of March, 1709, when Dr. Sacheverel’s Coun- 
fel had finiihed his defence. Dr. Sacheverel defired that he might 
be heard after the Managers fiiould have replied ) which being 
objected to by the Managers, the- Lords told him, ** That if 
** he had any thing to fay he muft now Ipeak.” — He is accordingly 
heard } and on the 9th of March the Managers for the Commons 
reply. 

12. On the loth of March, I709, after the reply of the Com« 
snons, at the trial of Dr. Sacheverel, the Houfe of Lords being 
moved, in Weftminfter Hall, That a quefiion might be afked of 

the Judges,” the Lords adjourn to the Houfe above ; and a mo- 
tion being made there, That the quefiion might be propofed in 
“ the Court below,” aftej, debate, and reading feme proceedings in 
the cafe of Lord Vifeount Stafford, is was agreed *, ** That thCt 
** fame fhould be * propofed ’ beloW/’— The Lords being then ad- 

" jouraed 

• Upon thU queftion, of the ex]iecticnc)' of Joornalsj in nktion to }prooM(Ungi oa ‘ 
the Jodget delivering their opinion in pnblic, the oinl of Warren Ha^g«, Ef q i^ in 4 (tr (he 
in the {ttefence of the /iilana^en of the profe- head •• Pilbikitp of Ae Judges t^iniou,** p.9, 
Gudon and of the perlbn aeenfed, fee much in- in the printed report— Almoi from the com- 
iorrantioB fteted in a report made to the Houfe mcncement of the trial of the impeachment of 
of Comnams on the 30th of April, 1794, from Mr. Haftings, the queftiont that were reftrred 
a Committee appointed to In^eft the Lords tothe Judgeson pmnu of evidence,l(c. (tdiich 

VoL. IV. o o 
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joxirfted to Wcftminftcr-Hall, the qoeftion was * propofed j' and, after 
a fecood adjournment to the Houfc above, it was agreed, That the 
•* queftion fhould be * put’ to- the Judges in the Court below;” 
which was accordingly dons ; and the Judges having given their 
anfv^er in Weftminfter Hall, the Lords again adjourned to the Houfe 
above, when the Lord Chancellor declares what the opinion the 
Judges was upon that queftion. 

13. The queftion put to the Judges* in Weftminfter Hall, on 
the ioth of March, 1709, at the trial of Dr. Sachcverel, was. 
Whether by the law of England, and conftant pradlicc, in all 
.profecutions, by indidtment or information, for crimes or mif- 
** demeanors, in writing or fpeaking, the particular words fup- 
** pofed to be criminal muft not be exprefsly fpecified in fuch 
** indidtment or information ?” to which the Judges all anfwered 
in the affirmative - 1 -. — On the 1 1 th of March the Lords refolve, 
** That they will proceed to the determination of the impeach- 
** ment according to the law of the land,.* and * the law and 

ulage 

were very numerous, as the Lords referred to for murthcr, on a queftion of law beings to be 
the Judges aitnoft every queftion that arofc) put to the Judges, it is taken for granted, that 
were ** propofed and put*' to them, not only the opinion of the Judges muft be taken in t!he 
not in Weftminfter Hall, in the prefence of the prefence of the prifoner Lord Somers, Lord 
parties, but in the Houfc Lord.s, with High Steward fays, « It muft certainly be in 
their doors Ihut;’' and the anfwcrs of the the prefence of the prifoner, if you alk the 
Judges were delivered ** in the fame fecret ‘' Judges opinion.” State Trials, Vol. V. p. 
manner.**— The objeftions to this mode of 169. 

proceeding, “as well with regard to its novelty * Ttle Judges had been ordered to attend 
« in point of precedent, as to its being a viola- the Houfe of Lords till the trial was over, and 
tion of the firft principles of Jufticc,” arc very all debates thereupon; but on the I4tlv of 
ably ftated in a proteft figned by three Lords March, the Lords being informed, “ That> 
oft the 29ihof June, 1789.— Sec in the before " notwithftanding her Majefty’s proclamation 
mentioned report of the 30th of Aptil, 1794* f^ altering the times of the aflizes, there 
: the title “ Mode of putting the Queftions.”— “ will be a delay of jitftice* if fome of the 
Indeed the whole report is moft ably drawn ; “ Judges do not begin their circuit,’* the 

and contains a great deal of information on the Lords gave leave to three of the Judges to pre- 
law and practice of Parliament on the fubjeft -cecd on their circuit. 

of impeachments. At the trial of the Earl of f This opinion of the Judges, “ That 
Warwick in 1699, before the Houfe of Peers, the particular words fuppofed to be ertml- 
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ufagc of Parliament i’ ” and dircdt the Clerks, and on the 
1 3th appoint a Committee, to fearch precedents upon this fubjeft. 
•—On the 14th pf March the precedents are reported ; and the 
Lords refolve, “ That by the law and ufage of Parliament, in 
profecutions by impeachment for high crimes, and mifdemea- 
“ nors, by writing or fpeaking, the particular words fuppofed to 
“ be criminal are not neceflary to be exprefsly fpecified in fuch im- 
peachment*.” 

14. On the 1 6th and 17th of March, 1709, the Lords, on fe- 
parate queftions -f*, refolve, ** That the Commons have made good 
** the leveral articles againft Dr. Sacheverel j and it was then pro- 
pofed, “ That, the Commons having made good the ieveral articles 
" againft Dr. Sacheverel, the faid Do£l»r is guilty of high crimes 
“ and mifdemeanors." But, on the 18th, this queftion is amend- 
ed, and the queftion agreed to be put in Weftminfter Hall is, “ Is 
“ Dodor Sacheverel guilty of high crimes and mifdemeanors, 
" charged on him by the impeachment of the Houle of Com- 
“ monsj” and that the anfwer (hall be “ Guilty, or Not guilty, 
“ only J.” 

nal, ought to be exprefsiy fpecified in every Sacheverel, taking notice of this opinion of 
indiflment or information/* has been fince the Judges, and of the refolution of the Lor<fs, 
much controverted.— In Layer’s trial in 1722, of the 14th of March, fays, So that, ia 
Mr. Jttftice Eyre denies that opinion to be their Lordlhips opinion (the law .and 
law ; and cites fcveral cafes, where the pratflice ufage of the High Court of Parliament be- 
had been otherwil'c — and Lord Chief Jufticc ** ingapart of the law of the land,” and that 
Pratt fays, “ As to what you fay. That the ulage not requiring the words (hould be cx- 
** words muft be fet forth, it is perfe^lly “ aflly fpecified in impeachments) the anfwer 
wrong; a man may fet forth the fubfiance “ of the Judges* which related only to the 
•* of the words, without (hewing the words ** courfc in informations and indidloienta^ 
themfeives ; that is the proper way to be does not afi’edi your cafe.” 

^ taken; and, when it is otherwife, it is not ^ Lords JournuL t^d of March 170^. 

fo, as it ought to be done.” f Thel’c queftions are put and determined 

StateTriah^VoLV\, in the Houfe of Lords; but the queilion of 

• Sec the proteft of feveral Lords againft Guilty or Not guilty is put in the court in 
this determination.— The Lord Chancellor Weftminfter Hall. 

Cowper, in pronouncing judgment on Dr* t See the proteft upon this occafion. 
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15. On the 20th of March, 1709, the Managers of the Coalmens^ 
being preibnt in Wcftminftcr Hall, but Dr. Sacheverel not at tiie: 
^r, the Lord Chancellor put the queftion feverally to the Lords^ 
** Whether Dr. Sacheverel is guilty of the Ingh crimes and mifde- 
** meanors charged upon him?” and the Lords having fcverally 
declared, ** Guilty,” or ** Not guilty,” the Lord Chancclbr, hav- 
ing call: up the votes, declared him “ Guilty.” — Dr. Sacheverel is 
then ordered to the Bar, and the Lord Chancellor informed him, 
** That the Lords had found him Guilty.” 

^ 1 ( 5 . Dr. Sacheverel, after having been found guilty, defired, on 
Ae 2(^ of March, 1709, that his Counfel might be heard to two 
pc^ts MT matter of law The Lords taking notice of this requeft, 
and Gonfidering the Aft oflt Union, come to no refolution upon it, 
but proceed, on the at ft, to declare what cenfure to pafs upon 
him ; which being fettled, the Lords, on the 2 2d of March, fend a 
mefSigr to the Commons, “That they are ready to give judgment 
** in the cafe of Dr. Sacheverel, if they, with their Speaker, will 
•* come and demand the fame.” 

tj. On the J5th of March, 1715, the Lords proceed, in Weft- 
mtnfter Hall, to the trial of the Earl of Winton •f, impeached of 
Hiigh Treafon :j;, — On the 1.6th the Lord Winton making no ma- 
terial defence, the Comnaons reply. — The Lords adjourn to the 
Houfe above, where §, the Biftiop of Winchefter having delivered 

♦ Od^ oC thcfe is, That the impeachment % In the oourfe of the trial, on the 
is by the Knights^ Citizens,, and Borgefles, the Lord Foreder, a Peer of Great Britain, 
Commidloners of Shires and Boroughs,’* in being produced as a witnefs, his Lordihip,. 
the name of themfclves, and of all the Com* purfuant to an order of the Lords qn the prew 
inoQ» p( Great Bruain<«»but that the articles ceding day, came to the table, where a chair 
are cndy by the Knights, Citizens^ and Bur* is placed for him. 

which is neither agreeable to the ^ It does not appear that, daring this ad* 
^ tfapfachaseac, nor to the title of the Houfe journznenc of the Lords from Wellminller Hall 
** of Commons fince the happy Union.” to the Houfe above, the Managers tor the 

f See Shis trial, andthe proceedings agwft Commons returned to the Hpufe, or that the 
Sail of Derwentwater,. in^ Sute Trials^ Speaker reiUmed the ch^. 

Vd* VL p* I and 17. 
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m a for himfolf and the reft of the Bifiiops ♦, the Lords, 

again adjourn to Weftminfter Hall^ and the Lord High Steward 
demands the judgment of the Lords federally' upon, the Earl of 


Winton. — He is unanimoufly found guilty, and, being brought ta 
the Bar, the Lord High Steward acquaints him therewith* 


i8» On the a/th of May, 1717, the Lords acquaint the Cbm~ 
mons, by meflage, that their Lordftiips had appointed ”|” the I3tlk 
of June for the trial of Lord Oxford 

19. On 


^ It appears from the Lorda Journals of 
tiie 15th and i6ih*of Marchi that feveral Bi» 
fliops were prefent, in the'^oufe of Lords, on 
both the days of the trial; and that they did 
not afk leave to withdraw^ till juli before the 
Lords were about to be called upon to give 
their ^opinion of Guilty or Not guilty.— See 
before the note p. 1 89; 

f The lail proceeding that had been had be* 
fbre upon this impeachment was as long ago as 
on the 20th of Septemberi 17151 when the re- 
plication of the Commons, to Lord Oxford *s 
anfwer is carried to the Lords^ and the Lords 
addrefs the King 10 give diredlions for prf» . 
paring Weftminfter Hall for the trial. — Anm* 
termiflion of twenty months.— -Lord Oxford 
petitions, on the 22d of May, 171.7, complain- 
ing of this hardfliip, and that he had been a 
prifoner ever fmee the 9th of July, 1715, (a 
prorogation intervening.)— This petition is re- 
ferred to a Committee, who, on the 251th of 
May, in purfuance of an inftru^Uon given them 
" to fearch^ in the firft place, for fuch pre- 
" cedents as relate to the continuance of irar 
peachments from feffion to feffion, and from 
** Parliament to Parliament," make a report 
of thefe precedents^— .A motion is then made, 

** That it is the opinion of the Honfe, that 
^ the faid impeachment is determined by the 
« intervening prorogation which' is rcfolv- 
ed in the negative.«>*See the proteil open this 
Qccafion^ in which, amon^fl. other reafon8« 


the protefting^ Lords fay, By the ftatutt of 
** the 4th of Edward II f. no Commoner can 
be impeached for any capital crime." There 
is no fuch ftatuu or Ad of Parliament they, 
muft therefore allude to the entry on the Rolls- 
of Parliament, 4th Edward III. N® x and 6;* 
cited before in the note in p. 54, of this Vo- 
lume.— Sir Matthew Hale,, in the " Jurifdic- 
tion of the Houfe of Lords," ch. 16. p. 92,, 
fays, Some have thought this declaration oft 
the 4th of Edward III. being done thus fo- 
" Icmnly,. /« Farliarnmo^ was a ftatate 
" or Ad of Parliament.— But that feems not 
*« not fd clear.— It was certainly as folcmn 
declaration by the Lords as could be made,^ 
lefs^ than an Ad of Parliament; and is as. 
** high an evidence againll the jurifdidion of 
" the Lords, to try. or judge a Commoner, in. 
** a criminal caufe, as can pofiibly he thought; 
" of: (1.): Becaufe done by way ofdeclara- 
** tion, to be againll law ; and, (2.) Becaufe: 

it is a decJamiion by the Lords in diiaffirm.*- 
^ anceof their own jurifdidion ; which com- 
monly Judges chufc rather to amplify, if it: 
may be, than to abridge."— But fee the fe-. 
veral references in this volume, to the proceed*- 
ings of both Houfes, on the impeachment o£ 
Biair,. Vaughan, and others, for High Trea»» 
fon, in 1689; and alfo the cafe of Fitsharris^^ 
p, SCO, with the note. 

} On receiving this mtfhge,. the Cem^ 
monsoon the 3Qih of May,,appotat a Comr. 

iautea> 
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19. On the 7th of June, 17I7, the Lords oome to fcvcral refo- 
lutions as to the mode of proceeding at the trial of Lord Ox- 
ford 

20. On the 24th of June, 1717, the trial of Lord Oxford came 
on-f*. — The Commons, after opening the charge generally, were pro- 
ceeding to make good the lirft article of impeachment, which was 
a charge of high crimes and mifdemcanors, when the Lords adjourned 
to the chamber of Parliament and there refolved, “ That the Com- 

mons be not admitted to proceed to make good the articles for 

high 

allowance of Counfel in cafes of moment; 
he was diredled by the Committee to inform 
the Houfe thereof, as a matter worthy of 
•• their Lordfliips particular confideration/^— 
Then the preamble of the faid and the 
faid /landing order, being read, it was pro* 
pofed, as an amendment to this refolution, to 
leave out “ to be heard touching any point or 
matter of law, if any fuch /hall a rife upon 
" the two articles of impeachment for High 
*\ Treafon; but and, upon quellion agreed, 
%%hat ihcfe words (hould (land part of the rc- 
folution,”— See before, p 268. 
f See the fpecch of the Lord High Steward, 
in which he informs Lord Oxford of the di- 
reflions the Lords had given, touching his 
Counfel being prefent, and that his witne/Tcs 
arc <0 be heard on oath, as well on the arti> 
cles of High Trcaron,as thofe for high aimes 
and mifdemeanors. The proceedings on this 
trial arc printed in the 6th volume of the State 
Trials, p, 102. 

X When the Lords adjourned to the cham- 
ber of Parliament, it appears that the Mana- 
gers withdrew, and the Speaker refumed the 
chair in the Houfe of Commons, and the 
Houfe continued doing bufine/s till they re* 
ceived a me/Tagc from the Lords, ** That their 
May, 1624, touching judicature and the ** Lord/hips ate now 'about going down into 

" Wcftmin/ler 


fnittee to coniider the /late of the impeach- 
ment; who report, on the 12th of June, 
•• That, on account of the interruption for fo 
** many months, it will be neceflary to rc- 
view the evidence, and therefore impoffible 
to he ready at the time appointed by the 
Lords/*— A meflage is fent to the Lords to 
this purport, and to dc/irc the trial may be 
put off* to a further day ; to which the Lords 
agree* 

• One of thefc refolutions, as reported from 
ahe Committee appointed to confider of the 
precedents, was, “ That the Counfel affigned 
** to the Lord Oxford may be prefent when 
** he is at the Bar, in order to be heard touch- 
ing any point or matter of law, if any fuch 
/hall arife upon the two articled of impeach- 
roent for High 'Treafon ; but that the faid 
Earl may be allowed to owke his full de- 
fence by Counfel, upon the articles for high 
crimes and mifdemeanors, as well to matter 
of fad, as to any point or matter of law 
which may arife thereupon.** — The Earl of 
•Clarendon acquainted the Houfe, That Tome 
** doubts ari /ing in the Committee, by reafon 
« of the Ad of, the 7th of William III. for 
regulating tri'tls in cafes of treafon, and the 
Handing order of the Houfe of the 28 th of 
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^ high crimes and mifdcmeanorSf till jud|ment be firft given on- 
•* the articles for High Trca£bn.’’— This refolution is communicated 
to the Managers on Aeir return to. Weftminftcr Hall 


21. Whilft the difpute is depending between die two Hbufes 
touching the mode of proceeding on the articles againft Lord 
Oxford, the Lords, after having refufed a Free Conference, ap- 
pointed the trial to proceed on the ift of July, 17.17; 

Lords having waited fome time in Weftminfter Hall,, and the 
Commons not appearing in order to make good their impeach- 
ment, the Lords refolve * 1 “, ** That Robert Earl of Oxford be 
“ acquitted of the acticles of High Trealbn, and other high crimes 


** and mifdemeanors ; and that 
** is hereby difmiffed J,.” 

^ Wellmihftcr Hall.* The Houfe of Com- 
mons then again refolved itfclf into a Com- 
mittee, for the purpofe of going to Weftrain- 
ftcr Hall. 

♦ Upon this refolution of the Lords, the 
Managers objefied, and infifted uponthe right 
of tins Commons to proceed in their own me- 
thod in maintenance of the articles exhibited 
by them. — The Commons, on the 25 ch of 
June, appoint a Committee to fearch prece- 
dents; who report, on the rTth,— The fub- 
fhince of this they refolve to communicate to 
the Lords at a Conference.— What pafled at 
thefe Conferences I which were held on the 
27th and 28th of June, is iriferted in the Ap- 
pendix to this Volume, N® *13.— The Com- 
mons, on the 29th of June, defire a Free Cdn- 
ference; to which; on the ift of July, the 
Lords anfwcr by meflage, “ That thefubje^l- 
“ matter of the laft Conference being con- 
cerning a point of judicature, determined 
“ by their Lordihips/ after the. tri^ began, 
their Lordlhips do not think fit to give a 
** free Conference on. the. fubjed-inatter of 


faid impeachment lhall be, and 

22; On; 

the laft Conference, as defired by the Cbm- 
mens.** — Sec in the Appendix the further 
proceedings upon this queHion. 

f Sec in the Lortk Journal of the I'ft 'of 
July, their mode of proceeding to this quef- 
tion, and the proclamation made upon their 
going back* to Weftminfter Hall.— The Com- 
nrons, previoufly to the Lords nuedh^c, “ That 
they intend prefcntly to proceed on the 
trial,** refolve, “ That this Houfe doth not 
“ acquiefee in the proceeding on the trial of ’ 
“ Robert Earl of Oxford, in the. manner pre- 
“ feribed by the Lords.** 

I It if an 'anecdote, now generally believed. 
That, though this difpute between the two 
Houfes (which articles ftiould be Hrft proceeded 
on) was the oftenfible caufe for difmiifiog 
impeachment againft Lord Oxford, the real : 
caufe was, a letter® or. paper, figned by the 
Duke of Marlborough juft before C^een 
Anne’s death, which ihewed bis •coane£l;k)n, at 
that time, with the abdicated Tamiry ; and . 
whlfb letter Lord Oxford nad in his pofthf- 
iion,’*— ^ the notes tb the articles CburchilU . 

in., 
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22. On the 26th of April, 1725, the ^rds appoint the trial bf 
the Bari of Macclesfield at the Bar* of the 'Houfe Lords, and 
fend a meflage to the Hou^ of Commons to this eflfedt, ** and thrft 
** their Lordfliips will order convcniencies to be prepared there for 

the Managers of the faid impeachment.”— And the Clerk of the 
Houfe of Lords is authorized to ilTue fummonfes for fucH witnefies 
as fliall be defired by the faid Earl "f-. 

23. On the ift, 3d, and 4th of May, 1725, the Lords makefeveral 
rules and regulations touching the places of the Lords, and wearing 
their robes, “ and where the impeached Lord is to fit uncovered 
fome of which are communicated by meflage to the Commons on 
the 5th of May. 

24. On the 6th of May, 1725, the trial began before tlic 
Managers go up, the Commons refolvc, ** That the Managers be at 
** liberty to proceed in fuch manner, and upon fuch articles, as they 

lhall think moft important for expediting the trial j|.'’ 


in ihe new Btogrkphia Bntanmca, Vol. IlL 
p. 5621 this anecdote is very well authenti- 
cated from the late James WcH, Efq. 

• See in the Journal the proteil of feme 
Lords againB holding this trial at the Bar of 
the Koufe of Lords, and not in Weiiminilcr 
Hall.— The Commons, on thei7th of April, 
appoint a Committee to fearch precedents, 
tottchiiig proceedings on impeachments at 
the Bar of the Lords, who report on the 5th of 
May. 

•f The pmeedfngs at large, on the trial, are 
priifted ki the State Trials, Vol. VI. 

t See beibre, p. toB, the difpote, which 
arofe between the two Houles, on the fohjed 
of an order made the Lords, in the cafe pf 
Lord Vifeount Mordiem^in the year ^6, 


refpe£6ng the place and manner in which he 
Ihould fit during his trial. 

§ The Commons, on the 5th of May, 1725, 
having read, out of their Journal of the 16th 
of January, 1702, their procccdi.ngs on going 
to a Free Conference with the Lords, refolvc, 
** That whilft the Committee appointed to 
** manage the evidence againft Lord Maccles- 
** field are at the Houfe of Lords proceeding 
** on the faid trial, thb Houfe will remain in 
the fame (Ute as they are in, when there is 
a Conference between the two Houfei.*^ 

H When any objp£Uon was taken at the Bar, 
pending the trial, all parties concerned were 
directed to wuhdraw.-»-Sce the 7th, lach and 
J jth of May, 


1 


25. On 
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^5. On the 24th ‘of May, 17^^* the Lords, after the trial of 
Lord Macclesfield is concluded^; and before they , agree upon the 
•form of the queftion to be put, of Guilty, or Not guilty — come to a 
refolutfon, ** That the Commons have made good their charge of 
high crimes and mifdeineanors againft Thomas Earl’of Macelef- 
“ field.” 


26. On the 25th of May, 1725, the queftion, “ Gujlty or Not 
guilty ?” is put feverally to the Lords, in the prefence of the 
Managers ; and, on the 26th, Lord Macclesfield “ attends at 
“ the Bar,” purfuant to an order of the Lords j where the 
Managers being come, the Speaker of the Houfe of Lords ac- 
quaints Lord Macclesfield, that the Lords had unanimoufly found 
him guilty *. 

. 27. On the 26th of May, 1725, after Lord Macclesfield has 
been found guilty, and he offering nothing in arreft of judgment, the 
Lords proceed to the confideration of what judgment to give upon 
the impeachment j-. 


28. On the gth of March, 1746, the trial of Lord Lovat came on 
in Weftminfter Hall After the Court is formed, the articles, and 

Lord 


• Lord Macclesfield, proceeding to men- 
tion fome circumftanccs in mitigation of his 
crimes, is interrupted by the Managers, as 
being irregular, ** his Lardfhip not offering 
** any thing in arreft of Judgment/' The 
Earl and Managers being withdrawn, he is or- 
dered to be committed to the cullody of the 
Black Rod. 

f See in the Journal the fevcral queftions 
that were put upon this occafion, and the pro- 
tefts thereupon, —It is refolveJ, “ That the 
-** laid Earl be fined £• 30,000/*— He is or- 
dered to be committed prifoner to the Tower 
till he .has paid the (aid fine. Tlierc is no en- 

VbL. IV. 


quiry, by a Committee, as there was in the 
cafe of Goudet and others, (which fee before, 
p. 260,) into' the particular value of the ellaie 
of Lord Macclesfield. 

X Neither Frederick Prince of Wales, or 
William Duke of Cumberland attended thia 
trial as Peers.— On the trial of Lord Byron, 
upon an indidlment for murther, in the pro- 
cefiion to Weftminfter Hall, on the 16th of 
April, 1765, the Lord Chancellor gave the 
precedence, in rank, to the King's brothers the 
Dukes of York and Gloucefter; but on ihti 
fame day, afterthe Lord High Stewi^rd^ com- 
miflion had been read, cn the return 10 the 
p p Houfe 
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Lord Lovat’s anfwer, and the replication, are read'; and* then thr 
Lord High Steward addreffes the prifoner *»- 

29. On the loth of March, 1746, vrhilft the LerdsSre ad« 
journed to the Chamber of Parliament, to conlider of an objec- 
tion taken by Lord Lovat’s Counfel to a tvitnefs •f-, the Managers 
did not go from the Bar.-— But on the 18th of March, the Lords 
having adjourned, and being ready again to proceed, but un- 
derllanding that the Commons vi^ere returned from the Court 
below to their own Houfe, fend a meffage to the Commons, 
“ That the Lords arc ready to go down, to proceed farther in the 

trial.!’ 

30. On the 16th of March, 1746, Lord Lovat having requefted 
that Mr. M'leod, a Member of the Houfe of Commons, might be 
examined asa witnefs, the Lords fenda melTage to the Commons, to 
defire that they will give leave to Mr. M‘lcod to be examined ; which 
is granted accordingly. 


Houfe of Lords, ** the Lord High Steward^' 
took place of the Duke of York.— On the next 
day, the ijih of April, it appears from the 
Lords Journal, that, when the commidion was 
dilTolvcd, in the proceffion back from Weftmin- 
ilcr Hall to the Houfe of Lords, the Dukes of 
York and Glouceiier had again the precedence! 
in rank, above the Lord Chancellor.” But 
fee before in the note f in p. 21a of this vo> 
lume, a different proceeding on the trial of 
Lord Stafibrd, in the inflanco of Prince Ru- 
pert, Duke of Cumberland. 

• Xn the courfe of this fpccch, Lord Hard- 
wicke faySf ** your Lordfhip cannot entertain 
** the leaf! doubt of a juft and impartial triaU 
where the law of the land, and the cuftom 
** andufage of Parliament (an eifential pan of 
** that law) conftitttte the rule of proceeding.” 


f The debate and refolution upon this queft 
tien, on the admtftibiRty of evidence, was its 
the Chamber of Parliament, and not in Weft** 
ininfter Hall: and the determination was or- 
dered to be communicated to the Commons by 
the Lord High Steward. It appears from the 
Lords Journal* of the 10th of March, that the 
Lords thought themfeives competent to dc- 
termine this queftion, without referring it to 
the Judges for their opinion.— Soon after the* 
trial of Lord Lovat was iinllhed, on the'4th of 
May, I747» a Bill was ordered in in the Houfe* 
of Commons, Nemine contradicentet For allow- 
ing perfons impeached of High Treafon, to 
make their full defence by Counfel.— See this 
Statute, the 20th Geo. II. ch. 30. 


On 
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31. On the 18th of March, 1746, the evidence againrt Lord 
Lovat being clofed *, he is called upon to make his defence ; bat 
defiring further time for witnefie* to appear, the Managers for the 
Commons were heard in obje6ion, and to fum up by way of reply •f'. 
— The Lords then adjourn to the Chamber of Parliament, and there 
refolve J, “ to go down again to Wefiminfter Hall, and there pro- 
ceed to give their opinions, Guilty, or Not guilty § wliich pro- 
ceeding is had accordingly, the Managers for the Commons being 
prefent. — And Lord Lovat being unanimoully found Guilty, he is 
brought to the Bar, and the Lord {figh Steward acquaints him 
therewith. — And then the Lords adjourn to the Chamber of Parlia- 
ment, where they refolve to proceed, the next day, to the giving of 
judgment; and they acquaint the Commons of this by mefiage. 

♦ The Commons clofed their evidence on § Before they go down, the Archbifliop of 
the i6ch of March, when Sir John Strange, York for himfelf and the reft of the Bilhops, 
one of the Managers, was heard at large to delivered in a proteiiation, which is read, 
fam up the fame ; but on the 18th, Lord faving to thcmfclves and their fucce/Tors afl 
Lovat declining to call vvitnefles, Mr. Murray, " fuch rights in judicature as they have by 
Solicitor General, another of the Managers, " law, and of right ought to have;** and de- 
who was affigned to clofe the proceeding, was firing leave to be abfent from the judgment, 
fully heard by way of reply. and to withdraw,— -Leave is accordingly grant- 

f The proceeding, from the Lords Journal ' cd,— It appears from the Lords Journals, that 
©f the i6thi3f March, 1715, in the cafe of the the Bilhops had attended, through the c. urfe 
Earl of Winion, was read. of the trial, to this ftage ; and had cunfequcnrfy 

X The Lords, neither in Lord Lovat’s or voted in all the prcvbus quelHons, particu- 
Lord Winton*s cafe, come to any prior refo- larly, on the 10th of March, on the aduiiiTibi- 
lucion, ** That the Commons had made good lity of a witnefs. In the lift read over by the 
** their charge ;*’ as they had done in the in- Clerk on the 9th of March, of the names of 
fiances of Dr. Sachcverel and Lord Maccles- the abfent Lords, it appears that only feven 
field ; thefe were both cafes of impeachments Biibops were abfent ; nineteen were prefent. 
for •• high crimes and mirdemcanors,** and 
not for a capital offence. 


P p 2 VI. Commons 
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VI. Commons demand Judgment. 


1. / |"^HE Lords, in the cafe of Goudet and others, who had? 

JL pleaded Guilty to the impeachments of the Commons 
for high crimes and mifdemeanors, having appointed a Committee' 
to inform themfelves of the particular value of the eftates of the 
faid feveral perfons, receive from that Committee a report on the 
ad of July, 1698 ; the Lords then refolve on the punifhment j and 
fend a meflage to the Commons, on the 4th of July, “ That they 
“ are ready to give judgment, if the Commons, with their Speaker,. 
“ will come and demand it.’* — The Commons, on receiving this^ 
melTage, refolve, ** That they will go up and demand judg— 
•* ment*.” 

2. The Lords having, on the 21ft of March, 1709, -f' determined, 
after debate, and feveral queftions, what cenfure to pafs upon Dr. 

Sachcverel, 

• See, 'in the Journals of the Lords and 
Commons, the form of the Commons demand- 
ing, and the Lords pronouncing, judgment 
upon this occafion. 

t On the fame day, the 21ft of March, the 
Commons refolve, to thank the Managers of 
the impeachment, for their faithful manage- 
ment in the difeharge of the truft repofed in 
them. See in the 8th vol. of the State Trials, 
p, 547, a fummary of the debaie on this qiicf- 
tion. It was, amongft other.arguments again/l 
thanking the Managers, urged, That there 
was but one inftance of fuch a proceed- 
ing, viz. The thanks given to Sir Heneage 
Finch, Attorney General, for liis maintaining 
the rights and privileges of theHoufeof Com- 
mons, in 1671, againll the Lords. Anollicrin- 

a Member 


Hance might have been found, and one more ap- 
plicable to this cafe, viz. On the 25th Nov* 
1640, when Mr. Pym was thanked “ for his well 
delivery of the charge againft the Earl of 
Strafford.*' And another on the 14th of 
January, 1640, where the Houfc return thanks 
to Mr. St. John, Mr. Whitlocke, Lord Falk- 
land, and Mr. Hyde, for the great fervice 
they have performed, to the honour of this 
** Houfe, and good of the Commonwealth, in 
** the transferring the bufinefs of Ship Money, 
“ and the other matters concerning the Jibeny- 
** and property of the fubjed:, and the articles 
againll the late Lord Keeper Finch.*’— -See 
alfo in Grey’s Debates, Vol. III. p. 283, the 
thanks of the Houfe, given by the Speaker, on 
the 8th of June, 1675, to Sir John Robinfon, 
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Sacheverel, who had been found guilty of high crimes and mifde- 
meanors, upon the impeachment of die CommonSj fend a meflage 
to the Common?, on the 2 2d, “ That they are ready to give judg- 
" ment, if the Commons, with their Speaker, will come and demand 

the fame.” — Upon the receipt of this meflage, the Commons re- 
folve, “ That this Houfc will demand judgment of the Lords againll- 
** Dr. Henry Sacheverel.”-— And, on the 23d of March, they fend a 
mefliige to the Lords, <*Hrhat this Houfe, with their Speaker, do in- 
" tend immediately to come to the Houfe of Lords, to demand 
** judgment; which they do accordingly*.” 

3. On the 2oth of January, 1715, as foon as the meflage from 
the Lords is delivered. That feveral of the Scotch Lords impeached, 
had pleaded guilty to the articles of impeachment exhibited againfl 
tliem, the Commons refolve, nem, con, (i.) “ That this Houfe will- 

a Member for the city of London and Lieu- ** der your Black Rod to go avvay, I will im- 
tenant of the Tower, in hi.s pla e, for hav- mediately returrv to the Houfe of Com- 

** ing, like a worthy perfon and trufty Lorn- mon«.’* I’hen Lord Chancellor Cowper 

moner, done his duty in obeying the orders direded the Black Rod to go from thence. 
“ of the HotSfe/’ Then Mr. Speaker, with the Mace, went up 

• When the Speaker (Sir Richard OnHow)- to the Bar.— The Black Rod was then ordered 
went up widi the llouie to demand judgment to bring the prifoner; and the Black Rod was 
againfl Dr. Sacheverel; a.s the Mace was go- going to put him on the right hand of Mr. 
ing into the Houfe of Lords before the Speaker; who, upon that laid » “ Jf you don’t 
Speaker, the Black Rod endeavoured to hin* “ order the Black Rod to go with the pri- 
dcr it, by putting his Black Rod crofs the “ foner on the left hand of me, at fomc dif- 
door; nn which the Speaker faid, Jf he did ** tance, I W'ill return to the Houfe of Com- 
•* net immediately take away the Black Rod, " mons.” — Upon which the Lord Chancellor 
he would return to the Houfe of Com- directed the Black Rod fo to do; and then 
*' inon.s.” — The Black Rod defired him to Mr. Speaker demanded the judgment, and 
liay a little, and lie would acijuaint the Lords. the Lord Chancellor accordingly pronounced 
The door was (hut, and Mr. Speaker and the fentence upon the prisoner, kneeling at the- 
Houfe (laid without.— After a little time the Bar.— -Mr. O. 

door was opened, and Mr. Speaker, with the There is a memorandum to this purport en» 
Mace, went in. — As Mr. Speaker was going tered in the Journal of the Houle of Com- 
to iltr Bar, the Black Rod attempted to inter- nions, 23d March, 1709 ; bat no mention is^ 
pofo himfelf between the Speaker and the made ol this uanla^ticn in the Lords Juur- 
Macc; upon which the Speaker faid aloud, cal. 

My Lords, if you do not immedia: !y or- 
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demand judgment againft them ; and {2.) That * to-morrow 
“ morning this Hpufc will, with Mr. Speaker and the Mace, go up 
'* to the Bar of the Lords Houfe, and, in the name of the knights, 
** citizens, and burgefles in Parliament affembkd, and of all the 
** Commons of Great Britain, demand judgment againft the faid 
“ Lords.”— On the 23d of January, the Commons fend a meflage 
to the Lords, that they do intend immediately to come to demand 
judgment; and therefore delirc, That thP 4 *ainted Chamber and 
paflages may be cleared. — The Speaker, witii the Houfe, go up; 
and Mr. Speaker reports, “ That he, in the name of the Commons, 

“ &c. had demanded judgment 4*” 

4. On the 28th of January, 1715, the Lords (after a report from 
a Committee appointed to confider of the forms and methods of 
proceeding to judgment againft the impeached Lords) refolve to ad- 
drefs the King to conftitute a % Lord High Steward ; and alfo, that 
he will be pleafed to order the guards to attend on the day the 
Houfe {hall give judgment §. 

5. On the 2d of February, 1715, the Commons receiving a 
meiTage from the Lords, That their Lordlhips had appointed to 
give judgment on the impeached Lords on the 9th of February, 
refolve, “ That they will be prefent as a Committee of the 

♦ This, on th€ next day, the 21ft, is al- things, recites, « Nos confidcrantes quod J. 
tered to Monday the 23d of January, “ Comes de Derwentvvaier, fecundum le- 

t As foon as the Speaker, with the Houfe " gem et confuctudinem hujus Regni ntdri 
of Commons, were withdrawn from the Houfe " Magna: Britannia:, et fecundum confuctu- 
of Lords, the Lords refolve to go into a Com- dinem Parliamcnti’* aiidiantur, fententientur 
mittee, the next day, to confider of the forms et adjudicentur, ac pro eo quod Proceres ct 
and methods of proceeding to judgment in a “ Magnates nobis humillime ruppHcaverunt 
cafe of fuch nature as that of the Lords who ut Senefchallum Mngna: britanniac pro hac 
have pleaded guilty.— They report on the vice conftituere dignnrcinur.’* 

2.8th of January. § Several other forms and refolotions are 

I See, in the Lords Journal of the aSth of adopted in the report, which fee in the Lords 
January, the form of this commiffion, as pre- Journal of the 28th and 31ft of January.* 
pared by ;thc Judges.*^ It amongtt other . 


whole 
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** whcle Houfc when the Lords give judgaient againft the faid- 
** Lords*.” 


6‘. On the 7 th of February, 1715 f, the impeached Scotch Lords 
being to receive judgn»ent on the 9th, and the Houfe of Lords hav- 
ing made an order. That if any thing is offered in arreft of judg- 
ment they may be heard by- their Counfel — the Houfe of Commons 
make an order, “ That the Committee of Secrecy be appointed 
“ Managers on behalf of the Commons in cafe any thing fhall 
be offered in arreft of judgment oa the behalf of the fix im- 
peached Lords.” 


7. On the 9th of February, 1715, previoufly to the fix im- 
peached Lords receiving judgment, the Archbiftiop of Canterbury, 
for himfelf and the reft of the Biftiops, delivered in a proteftation for 
leave to be abfent^and faving their rights in judicature § ; which is 
accordingly granted. — The Lords then proceeded to read the com- 
miffion of the Lord High Steward, and adjourned to Weftminfter 
Hall ; where the impeached Lords having nothing to offer in arreft 
of judgment, the Lord High Steward pronounced judgment ac-« 
Gordingly |[. 

8. Onr 


On the 3d and 7th of February, the 
Commons give direflions about their feats in 
WeAminfter Hall, and their manner of going 
thither.— See, on the 9th of February, the 
form of the Managers and Houfe being called 
over, in order to their being prefenc at the 
faid judgment. 

t bee, in the Commons Journal of the 7th 
of February, Mr. Lcchmcre's report from the 
Committee, appointed to examine the Lords 
Journal, touching the form of the Lord High 
Steward’s Commiiiion, as compared with 
the CommiiTion in the cafe of Lord Staf- 
ford. 

t No Managers had been previoufly ap- 


pointed, as, the impeached Lbrds having 
pleaded guilty, there had been no trial. 

§ See this protellation in the Lords Jour- 
nal. 

II In the courfe of his fpeech Lord Cowper 
fays,, « Though one of your Lordfliips, in the 
introdu6fio» to his pica, fuppofes this im- 
pcacJimentto be out of the ordinary and com- 
mon courfe of the lavv and juflice, it is yet as 
** much a courfe of proceeding, according to 
" the common law,” as any other whatfoever. 
» ..-If you had been indidied, the ixididlment 
muft have been removed and brought before 
the Houfe of Lord:, the Parliament fitting; 
—In that cafe you had been accufed (’tis' 

true); 
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8, On the'i7th of IVlarcli, 1715, the Lords fend a meflage lo 
the Commons, That they intend to proceed to judgment on the Earl 
of Wintpn on the 1 9th.-— The Commons refolve, ** That they will 
‘‘ be prefen t as a Committee of the whole Houfe, when the LoVds 
" fliall proceed to judgment.” — And alfo refolve, nem. con. “That 
“ the Managers for the Commons be impowered, in cafe the Houfe 
“ of Lords fliall proceed to judgment before the fame is demanded by 
** this Houfe, to infift upon it, that it is hot parliamentary for their 
** Lordfhips to give judgment until the fame be firA demanded by 
** this Houfe.” 

9. On the ,19th of March, Lord Wipton, being aflced, before 
the Lords proceeded to judgment, whether he had any thing to 
.move in arreft of judgment, faid, “ That he was not fuch a perfon 
" againft whom judgment for High Treafon ought to be pro- 
“ nounced^.” — The LWs * adjourn to the Houfe above, and de- 
termine this to be a matter of faft and not of law and that he is 
fuch a perfon, againft whom judgment for High Treafon ought to 
be given. 

10* On the i9ih of March, 1715, Lord Winton being aited 
again, after his firA objedion had been over-ruled, v.hetherhe had 
anything to offer, why judgment Aould not pafs, objeds, That 
“ the impeachment is infufficient, for that the time of committing 


true) by the Grand Jury of one ccunty : In 
the prefent* the whole body of the Commons 
•* of Great Biuain, by their reprefentatives, 
arc your aceufers.”— On the 22d of No- 
vember, lyiy* the Earl of Carnwarlh and 
Lord W^ddring ton, their knees, at the 

Bar of the Houfe of Lords, pleaded the bene- 
fit of the Adi of .general pardon; which was 
allpi^ed them. 

• Sir Connaiiiinc Phipps,* one of Lord 
Winton Counfcl, attempting to fpeak to this 
:8 


point, the fame was objeded to by the Ma^ 
nagers for the Commons; and he continuing 
to fpeuk, though interrupted by the ^.ord 
High Steward, the Lords diredt the Lord 
Pligh Steward to reprijnar.d Sir Cooftantine 
Phipps ‘‘ for having begun to fpeak without 
** any point of law llaicd, or leave given by 
the Court to fpeak. And, upon the Lords 
return to Weftminflcr Hall, the Lord High 
Steward reprimands Sir Conllantine Phipps 
accordingly. 


“ the 
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the High Treaibn is not laid witlFfcfficient certainty.” — H'15 
counfel are heard, and fome of the Managers, to this point, and 
alfo in 'reply t when the Lords adjourned to the Houfe above j 
and the Speaker and the Houfe of Commons then came, and, at the 
Bar of the Houie of Lords, demanded judgment againft the faid Earl *, 
and they being withdrawn, ‘ fome queitions arc put tathe Judges, 
to which they give an anfwcr-f'i and then the Lords refolve, 

, “■ Thar- 


• THU wat in confcquenc^ of a refoTation 
af die fame day» the 19th of M»rcb« ** That 
•« this Houfe will immediately go, with their 
^ Speaker and the Mace, to the Bar of the 
Houfe of Lords, and demand judgment of 
High Treafon againft the Earl of Winton, 
upon the impeachment of the Commons,” 
f The objection made in arreft of judgment 
was, ** That the impeachment is infufficient, 
for that the time of committing the High 
** Treafon is not therein laid with fuiiicient 
certainty.*'— The queftions pot to the 
Judges, for their opinion, were,, 

(j.) Whether, in indiftments for treafon 
or felony, it be neceftary to allege fome 
certain day upon which the faft is fuppofed 
to be committed ; or, if it be only alleged 
in fttcb indidlmcnts that the crime was com- 
** mitted on or about a certain d.kj:, whether 
that would be fufficient?*^ 

To this quctlion they anfwcr, « That it is 
^ nectffary that there be a certain day laid in 
« fuch indidments, on which the fa^i is al- 
leged to have been committed ; and, tnat 
“ the alleging in fuch indidments, that the 
was commuted on or about a certain 
« day, wuuld not be fufheient.’* 

(^.) The next queftion was, ** If sl certain 
** day ought to be alleg< d, when the fa£l is 
** fuppofed to be Commuted, vfitther it be 
ncceffary, upon the trial, to piov- the faft 
*• to be committed on tnat day ?** 

To this the JudgwS anlwei, Thit al- 
^ though a day cerUm, when the fafl is flip- 

VoL. IV. 


poTed to be done, be alleged itrfuch indiS* 
ments, yet it is not neceilary, upon the trial, 
to prove the fa£t to be committed upon that 
day ; but that it is fofttcient, if proved to^ 
have been done on any other day before the 
** indiftment found.” 

The Lords then refolve, and direft the Lord* 
High Steward to acquaint the prifoner at the 
Bar, in Wcftmififtcr Hall, That the Lords* 
“ have confidered the matters moved in arreft^ 
of judgment, and are of opinion, That they 
are not ftifficient tov arreft the fame s but 
" that the impeachment is iuiHciently certain in 
** point of time, according to the forms of im- 
peachnxents in Parliament.” It appears from 
the articles of impeachment, which are en- 
tered in the Lords and Commons Journals of 
the 9th; of January, 1715, that the greater 
part of the fads charged are laid to be com- 
mitted ** on or about the montha of Septem- 
“ her, Oiftober, or Noveunber, lail;** and, 
that the taking the town of Prefton, and the 
battle there, was laid to be done on or 
about the 9th, 10th, i«h, 12th, or 13th of 
« November laft.**— The objeClion arifing 
from this wanUof precifion would, if the pro^ 
ctediog had been by way of indidlment, (and 
tried accordiug to the rules of the Courts be* 
low) and not by impeachment, (and therefore 
to be tried acc6rding to the law and ufage of 
Parliament) have been fufEcient, according to 
the opinion of the Judg s, to arreft the judg- 
ment. The fubftance of the arguments on 
this queftion, as urged by the Managers, ap- 

6 q Bears- 



*[ ;Tha,t thfe njatters iftofM in arreft of j‘u 4 gfli$!J|jairc ^lot fuj^tjient 
** to a;rreft the fame.” — The Lords return to .Weftminfter ;LiaU, 
whefe (the Commons being prefent) the Lord High Steward pro- 
ixounces judgment. 

11. On the 27th of May, 1725, Lord Macclesfield having been 
found, guilty, and the Lords having agreed, that he ihould be fined 

30,000 they fend a meflage to the Commons to acquaint them, 
“ that their Lordfliips are- ready to give judgment f- againft the 
“ Earl of Macclesfield, if the Commons, with their Speaker, will 

come and demand the fame.” — The Commons immediately re- 
folve, “ TJiat they will demand judgment,” and fend a meflage to the 
Lords to ibis effedl J . 

12. Cn the 18th of March, 1746, the Commons, on receiving a 
meflage from the Lords, that their Lordfhips will proceed to-morrow, 
to th? giving of judgment againft Simon Lord Lovat, refolve, Neminc 
contradicenfe, ** That the Managers be impowered, in pafe the Houfe 
“ of Lords fliall proceed to give judgment before the fame is de- 
“ manded by this Houfe, to infill upon it. That it is not parlia- 


pears in the State Trials, Vol. VI. p. 52, in 
which Mr.Cowper fays> This quelHon is to 
be determined by the ufage and pradbee of 
the High Court of Parliament; and Lord 
« Winton’s Counfcl cannot but know, That 
** the ufages of Parliament are part of the law 
** of the land, although they do differ in many 
** indances from the Common Law, in poiot of 
** form, as pradlifed in the inferior Courts.** 

** It does not appear, that the Lords diredt* 
ed any enquiry to be made into the value of 
Lord Macclesfield’s fortune, by which the 
quantum of the fine might be regulated; as 
they had done, in the year 1698, in the cafe of 


Goudet and others,— See before, p. 260. 

f Sec, in the Journals of the Lords and 
Commons of the 27th of May, the form of 
this proceeding, of the Speaker’s going, with 
the Mace, to the Bar of the Houfe of Lords, 
and demanding judgment there. 

X Before the Commons go up, with the 
Speaker, to demand judgment, they Tefolve, 
9iem» co/I, ^* That the thanks of the Houfe be 
** given 10 the Managers, for their faithful 
** management in the trull repofed in them.” 
—The fpeech of the Speaker, upon this occa* 
fion, is ordered to be printed, and is inferted 
in the Journal of the 27th of May. 


inentary 
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** mentary for their Lordfhips to give judgment until the fame be 
“ firft demanded by this Houfe *,'* 

* See, on the 19th of March, the form of Trials, Vol, X. p. t88, there are publiihed fe- 
the Commons demanding judgment in the veral proceedings relating to Lord Lovat, 
Iloufe of Lords^, and of judgment being pro- with a curious account of his behaviour, whilft 
nounced in WcHmihder Hall by the Lord in the Tower, and at the place of execution. 
High Steward.-«-In the Appendix to the State 
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VIL Bills of Attainder > 


I. the 2'oth of June, 1689, a Bill was ordered^ 'for 

V-/ attainting feveral perfons of High Treafon, who are 
now in Ireland, or in other parts beyond the feas, adhering t6 their 
Majefties enemies, and who lhall not return into England by a certain 
day. — This Bill paffed the Houfe of Commons on the nth of July. 
—On the 2d of Auguft, the Lords defire to know the names of the 
witnefles who gave evidence againft. the perfons attainted by the 
Bill. — Thefe names are communicated to the' Lords at a Conference, 
on the 5th of Auguft. — On the 20th of Auguft the Lords return 
the Bill, with a great number of amendments ; which the Commons 
are prevented, by the clofe of the feflion, from taking into confider- 
atiom 


2. On the 22d of O^ober, 1690, a Bill is ordered in, for attaint- 
ing the perfons that are or have been in rebellion, in England or 
Ireland, and for confifeating their eftates, and for applying the fame 
to bear the charge of the war -f. 


3, The Kipg having ordered feveral papers and informations to 
he laid before the Houie of Commons, on the 6th of Nove.nber, 
1696, the fame are read, and Sir John Fenwick is imniediately 


* It does not appear from the Joarna1> that 
this Bill, when ordered to be brought in« was 
grounded on any previous information> or ex> 
amination of wimeiTest but upon the notoriety 
of the fa£i$ alone.*— On the 4 th of August 
Mr* Serjeant Trenchard acquaints the Houfe 
(for the purpofe of informing the Lords) with 
8 


the names of thoife who gave evidence at the 
Bar.and in the Committee^ againti the perfons 
named in the Bill. 

f This Bill paBed the H^ufe of Commons 
on the of December, but was never re- 
turned from the Lords. 


ordered 
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Bills of Attainder, 

ordered to be brought/rom Newgate.-rHe is atcordingly brought to 
the Bar, an 4 » being called upon to make a difeovery^ which he re« 
fuies to do, the Houfe refolve, ** That a Bill be brought in to attaint 
“ Sir John Fenwick of High Treafon 

4. On the 24th of March, 1696, a Bill is ordered in for recover- 
ing the perfon of Hannah Knigiu, an infant ; and to dilannul the 
pretended marriage of the faid infant, and to attaint one Paflmore of 
felony for taking away the faid infant, if flie don’t produce and de- 
liver her up by a certain time 

5. On the 2d of January, 1701, refolved, nem. con. in the Houfe 
of Commons, That a Bill be brought in for the attainder of the 
pretended Prince of Wales :j;. — It palTed the Houfe of Commons on 

• The proceedings upon this Bill, the ar- in the State Trials, Vol. X. Appendix, p 65, 
guments of Counfcl for and againil the Bill, a lift of the Lords who voted for and againft 
and the debates in the Houfe of Commons, this was carried 66 to 60 i-«-Sir John 

are collefled) and publifhed in one volume in Fenwick was executed on the 28th of Ja- 
1698. They are alfo printed in the 5 th vo- nuary, 1696^^7* 

lume of the State Trials, p. 40,-^The Bill f At the Committee on the Bill, evidence 
paiTed the Houfe of Commons on the 25th of is produced of t^is whole tranfaftlgn : the Bill 
November.— Before the Bill is read in the is reported on the 7th of April, and paffed 
Houfe of Lords, they refolvej on the ift of De- the Commons on the 9th of April ; at which 
oember, That there (hall be no ufe made of time, by alterations in the Committee, it is 
proxies, in any cafe relating to this Bill;^' reduced to be a Bill for annulling the mar- 
and the Lords, every day that any ftep is riage, and dirc^ing the guaidwnihip, of 
taken in the Bill, make an order, That the the faid Hannah lynight.** 

Houfe fliall be called over on that day,i)efore t James the lid. died on the 6th ( of Sep- 

it rifes, and abfent Lords taken into cuftoJy. tember preceding— and the young Prince was 
«— The Lordb having heard Counfel and wit- acknowledged by the French, and had been 
neiTes for and again it the Bill, it is read a fe- by them proclaimed King of England at Si. 
cond time on the 18th of December; not re- Germaines.— See in Maepherfon^s Stale Pa- 
ferred to a .Committee, but ordered to be pers, Vol 1 . p. 589, 591, the charadler of 
eead a third time; and is read a third time. King James; with an account of the manner 
nd paired, on the 23d of December— It ap- of his death, by Sir David Nairnc, who was 
pears from the Lords Journals, that the Bilbops prcfent.—'l he King, on hii deaih-htd, with 
attended and voted upon all the feveral parts great .formality, bequeathed the Britilh thionc 
4)f this proceeding, and upon the palfing of the to his Son, and appointed his Queen to be 
tBilI, “ though in a matter of blood.' WSce, Regent during the minority. 

^ Bifliop Burnet he dleJ on tlif* 6th of September, 17 ®*} Sir DmviJ Naiinc u on the x6rh— This 
-lifierence ariies from the djftcicnce b'tttesn ti^c 01 i and Ncv\ Stiic, 

the 



302 Impeachment. the Third', 

the 1 5th of Januai^ *.—• On the 23d, it was returned from the Locds* 
with amendments, which extended the attainder to Mary •f', wife of 
the late King James $ . — To thefe amenchdents the Commons dif- 

agrce 


* By an pafTed in the year 17089 the 
yth of Queen *Anne» ch. 21, fed. to, it is 
'cnaded, That, after thedcccafe of the Pre- 
tender, no attainder for treafon ihall extend 
to the difinheruing of any heir ; nor to the 
" prejudice of any perfon, other than the of- 
** fender« during his life.** , By the 17th of 
Geo. ri. ch. 29. fefi. 3, it is declared, That 
this provifion (hall not take e(Fe£f, until af> 
« ter the deceafe, pot only of die faid Prc- 
'' tender, but of his eldeft and every other 
fon.** See a very ingenious ireatife, written 
whim this Bill was depending in 174 by the 
late Lord Chancellor, Charles Yorke, then a 
very young man, intitled, Confiderations on 
the Law of Forfeitures.**— Cicero, in dif- 
ending this quellion, fays, Nec vero me fu* 
** git, quam fit acerbum, parentum fcelera 
« filiorum pernis lui : Sed hoc pra’Clare Icgi- 
^ bus comparatum cli, ut caritas liberorum 
amiciores parentes reipublicse redderet.** 
Kpift. ad Brutum, edido Olivet, 12. p. 1 12. 
And again, in another letter, writing about the 
fame decree, which, at Cicero’s motion, had 
paired ag i ll Lepidus, and which conhfeated 
all his fortune, he fays, '* In qua fententia, 
“ videiur illud tffe crudele ; quod ad liberos, 
qui nihil meruerunt, jrseaa pervenit. Sed 
•• id, et aniiquum eft, et omnium civitatum.** 
£, ift. ad firuium, 15. p« 1 iS.— In the 2d 
vol. of the Hillory o( the Life of Henry Ild. 
p. 528^ Bt'ok 3d. Lord Littleton mentions an 
inllauce, where this penalty was extended to 
the banifhmeut, and confifeation of the goods 
and chattels, ”of the kindred of the oftender.and 
« of all who belonged to them,ofwhatfoeverdc- 
** gree, order, fex, or condition they might be.** 
— A moft iniquitous and cruel profeription of 
innocent persons ! And as Lord Littleton pro* 
perly terms it, ** entirely repugnant to natural 
jufticc.** 


t Bifljop Burnet, in his Hillory, VoL II* 
p. 297, fays, That the Lords extended this 
** attainder to the Queen, becaufe (he adied as 
Queen Regent for her Son ; but it was much 
» oppofed ; for no evidence ctAild be brought 
to prove that allegation ; yet the thing was 
fo notorious, that it palTed, and was fent 
" down to the Commons.** It appears from 
Maepherfon’s State Papers, That the Queen, 
as Regent, and her Council had publifhed a 
** declaration, fetting forth the prctenfions of 
the Prince of Wales after the death of his 
father,’* and that this manifefto had been 
Itrinted in French, Engliih, and Latin*— 
Vol. I. p. 600. 

{ On the 24th of January, the Commons 
appoint a Committee to fearch precedents with 
relation to beginning of Bills of Attainder in 
cither Houfe. — On the 26th, the Committee 
are im powered to fearch the Lords Journals 
upon the fame matter.— And, on the 29th, they 
report, •• That they had infpefted the Jour- 
nals of boih Houfes; and that they find 
more Bills of Attainder begun In the Houfe 
of Lords than in the Houfe of Commons ; 
but that they do not fii.d any inftance of 
«• any perfon being attainted by way of 
amendment to any Bill.” — On the 6th of 
February, the Commons aftign their reafon 
for difagreeing to thefe amendments—** That 
they believe it may be of dangerous confe- 
** quence to attaint perfous by an amendment 
** only ; in which cafe fuch due confideration 
** cannot be had, as the nature of an attainder 
•• does require.” — To this the Lords, at a 
Conference, on the loih of February, rcply^ 
** That due confideration, fuch as the nature 
** of an attainder does require, may, in their 
opinion, be had, when the attainder comes 
•* in by way of amendment. — And the Lords 
** find, that the Commons themfelves did, by 

way 
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agree on the ad of February ; .and, on the i ath of February, after a 
Free* Conference, the Lords do nojt^ on their amendments. 


6. On the 9th of Auguft, 1715, the Commons, having im- 
peached Lord Bolingbroke, and .receiving a meflage from^ the 
Lords, That, after a diligent Xearch and enquiry, the faid Lord 
Bolingbroke was not to be found *, fo that he might be attached, 
immediately refolve, “ That leave be given to bring in a Bill to 
" fummon Lord Bolingbroke to render himfelf to juftice by a day 
therein to be limited, or in default thereof to attaint him of High 
** Treafon 


7. On the loth of Auguft, 1715, a motion was made, and a 
queftion put in the Houfe of Lords, That it be an inftrudion to the 
Committee to whom the Bill for attainting Lord Bolingbroke was 
committed. That they dof enquire into, and report to the Houfe, 
“ Whether Henry Lord Bolingbroke hath been fumraoned, and in 
** what manner;” but refolved in the negative 


8. On the i8th of Auguft, 
the Bill of Attainder againft the 

way of amendment, add the names offevc- 
ral perfons to be attainted, in an a£t of the 
31ft of Henry VIII. fent from the Lords 
** for attainting the Marquis of Exeter ; and 
** they have never heard of any ill confe- 
qaence by that proceeding.”— Notwith- 
llanding thefe reafons, the Lords, ‘convinced 
by what pafTed afterwards at a Free Confe- 
rence, on the i2tht>f February, do not infift 
upon their amendments ; and, on the 20th, 
fend down to the Houfe of Commons a fepa- 
rate Bill for attainting Q^een Mary, which I 
do not find was ever even read a firit time. 
-^It certainly did not pafs. 

** Lord Bolingbroke, in his Letter to Sir 
William Wyndham, p* 36, explains the reafons 

5 


715, after the fecqnd reading of 
Duke of Ormond in the Houfe 

which induced him to take the refolution of 
leaving England, ** not in a panic terror, im- 
** proved by the artifices of the Duke of Marl- 
borough, whom I knew, even at that time, 
'L too well, to SL&. by his advice or information 
in any cafe ; but on fuch grounds, as the 
** proceedings which foon followed fufficiently 
jufiified.** 

t See a fimilar proceeding, and a Bill qf 
Attainder ordered in againfi the Duke of Or- 
mond, on the loth of Auguft.— Thefe Bilb 
pafted the Houfe of Commons on the 15 th and 
16th of Auguft. 

t See the proteft in the Lords upon this oc- 
cafion. 


uf 
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of Lords, a petition is prefentcd from the Duche^, ftitih'g, " Ttiat 
** her huftand being beyond fea, the uncertainty of finding him out, 
** and the difEculty of giving him notice to furrender ib ibou as the 
** loth of September, are fo great, fhe prays' the Houfe will give 
" him a larger time to furrender ♦.’’-—The Houfe order the petition 
to lie upon the table j and immediately refolve, " For the fafcty of 
his Majefty’s perfon and government, that they will this day pro- 
** ceed further in the faid Bill.” — They accordingly go into a Com- 
mittee — report the Bill without amendment — read it a third time, 
and pafs it on the fame day the 1 8th of Auguft -f". 

9. On the 17th of January, 1(715, the Commons having examined 
two wifnefles at the Bar, touching the Earl' of Mar, and feveral other 
Lords, who were at that time in open rebellion in North Britain, refolve, 
nem. con. That a Bill be brought in to attaint the fiid Lords of High 
Treafon.— The Bill pafled the Houfe of Commons on the 26th of 
January. — On the 3 i-ft of January the Lords examine witnefles on 
the lecond reading of the faid Bill, and it received the royal aflent 
on the 17th of February 

^ Upon reading this petition, the Lords or- 
der the Aft for attainting Thomas Dolman and 
others, in the 17th of Charles II. to be read. 

See before in this volume, p. 322. 
f On the 20th of Auguil this BUI, and the 
Bill for the attainder of Lord JBolingbroke, 
receive the royal alTent, (Ignifled by Lt Rot U 
And, on the t3th of September, notice 
being taken in the Houfe of Lords^ That 
** the names of the Duke of Ormond and 
Lord Bolingbroke, attainted by Aft of Par- 
Hament of High Treafon, unlefs they ren- 
•* dered themfelVes to juflice by the loth of 
September, ftill remained in the roll of Peers 
** delivered in by Garter King at Arms,” ihe 
Houfe 01‘de'' the Lieutenant of the Tower, or 
his deputy, to attend the next day, to give an 
account whether either of thofe Lords had fur- 


rendered.— On the 14th of September, the 
Deputy Lieutenant of the Tower, and the 
Black Rod, being examined, and acquainting 
the Houfe that neither the Duke of Ofmond 
or Lord Bolingbroke had furrendered, the 
Lords order, That the Earl Marflial of Eng- 
^ land do caufe the names of the faid Duke of 
** Ormond and Lord Bolingbroke to be rased 
“ out of the loll of Peers in tiiis Houfe and 
likewile out of all books and Ulli in the 
** Heralds Office, wherein cither of their 
names are infcrtcd On the 17th of Sep- 
tember, Norroy King at Arms, authorifed by 
waihant from the Deputy Earl Marfhal of 
England, executes the former part of this or- 
dcr at the table of the Houfe of Lords, 
t The royal alTent to this Bill is Le Roi 
It <txcuU% 



BilU' of Attainder, ^ 

ro. On the 2 1 ft of March, 1715, Mr. Secretary Stanhope ac- 
quainted the Houfe, That there were feveral perfons at the door, 
who could give an account, what perfons of diftin(ftion had been 
in arms in Scotland on the part of the rcbels.~They were leve- 
rally called in and examined, and gave the Houle an account, 
that they had feen * Earl Marifchal, Earl of Seaforth, Earl of 
Southe/k, and Earl of Panmure, in arms, on the part of the rebels. 
—The Houfe order “ a Bill to be brought in to attaint the faid 
Lords, if they render not themfelves to juftice by a day to be 
" therein limited -1”.'* 


1 1. On the 24th of May, 1716, the Houfe being informed, that 
Thomas Forfter J and William Macintofti, who were committed, 
and indicted for High Treafon, had made their efcape, and that per- 
fons attended at the door who were witnefles of the treafon— the 
copy of their indi<ftment was read, and two witnelTes examined % 
and then § a Bill is ordered to attaint them of High Treafon. 

12. On 


♦ Earl Marifchal fled beyond Tea, and re- 
fided at Berlin and other foreign Courts 45 
years; when having received his Majefty’s 
pardon in 1759, and a Bill having pafled, to 
remove any difahility in him to inherit by rca- 
fon of his attainder, he returned in the fum* 
mcr 1760. 

f When this Bill is ordered, on the aoth of 
April, j 7 1 6, to be read a fecond time in the 
Houfe of Lords, they make an order, That 
fuch perfons as were examined as witneiTes 
** before the Houfe of Commons, in relation 
•• to the faid Bill, do then attend.”-— The Bill 
was read a fecond time on the ayth of April, 
—The wiineffes were then examined at the 
Bar, and then the Bill was committed.— Sec in 
Comyns’s Reports, p, 440, the cafe of Kennet 
Lord DufFus, who was included in this 
and was coming over to furrender himfelf; 
but being taken into cuflody at Hamburgh, 
by the thing’s miniiUr there, was detained till 
after the laft day of June, 1716, the day fixed 
for the parties to render themfelves. Cliief - 

Vpi.. IV. 


Juftice Eyre and Chief Baron Corny ns were 
of opinion, that this was not a compliance with 
the Aft of Parliament. Lord Chancellor Tal- 
bot and Lord Hardwicke approved of this 
opinion.-— Several of the Lords, who had been 
impeached and convifted on account of this 
rebellion, and were under fentence of death 
(viz. the Lords Carnwarth, Widdrington, and 
Nairn,) claimed the benefit of the Aft of 
grace and free pardon which pafled on the 
15th of July, 1717, and were immediately 
difeharged. It is faid in TindaPs Contina- 
ation of Rapin, That the Lord DufTus was 
continued under confinement, with an *1- 
Ipwancc of 3 a week,*’ Vol, XIX. 
p. 161. 

X On the loth of January preceding, the 
Houfe had refolvcd, That Thomas Forfter, 
junior, a Member of this Houfe# having 
been taken in open rebellion in arms againft 
his Majcfty, be expelled and immediately 
order a new writ for Northumberland. 

f This Bill paired the Commons: it is 

R r 
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12 * On the 29th of April, 1746, Mr. Ghancellor of the Exche- 
quer acquainted the Houfe, that feveral witnelTes attended at the 
door, who were ready and willing to give an account of fome per- 
fons who had appeared in arms on the part of the rebels during the 
prefent rebellion. — They were called in ; and, after feveral exami- 
nations, on the 6th of May a Bill was ordered in “ to attaint feve- 
** ral Lords and other perfons of High Treafon, unlefs they render 
** themfelves by a day certain, therein to be mentioned 

read a fecond time in the Houfe of Lords on Treafon, as an award of execution ground* 
the 20th of June, 1716; and then the wit- cd on the A6l of Attainder.'' Dr. Cameron 
nefTes are examined to prove the allegations of was foon after executed at Tyburn — This 
the Bin, and it is committed.— The Bill re- cafe is reported in Mr. Juftice Foftcr's Crown 
ceives the Royal AlTcnt on the i6th of June. Law, p. 109. It appears to have been a 
• Sec in the State Trials, Vol. X. p. 202, matter of doubt in the Court, Whether they 
the proceedings againft Dr. Archibald Ca- Ihould pronounce judgment, or only, conlidcr- 
sneron in the Court of King's Bench in 1753, ing the outlawry for a judgment, give a rule 
on this Bill; when the Chief Juftice pro- for execution, 
aounced the ufual judgment in cafes of High 
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VIII. Bills of Bains and Penalties^ 

1. /^N the 20th of March, i688, a petition is prefented from 
V--/ Mr. Prideaux, complaining of a large fum of money 

being extorted from him by the late Lord Chancellor Jeffryes. 
under pretence^ of procuring him a pardon for a fuppofed offence. 
~This petition is referred to a Committee j who rtport, on the 
ift of May, 1689, all the circumflances of the cafe Upon 
which a Bill is ordered in “ For charging the eftates of the late 
“ Lord Jeffryes J", late Lord Chancellor of England, with the re- 
“ payment of the fum of 15,000, and intereft, which was by 
“ him extorted from Edmund Prideaux, Efquire 

2. On the 1 8th of June, 1689, after an examination at the 
Bar of Mr. Juflice Powell, touching the opinion given by the 
Judges §, in the cafe of Godwin and Hales, concerning the King’s 
power of difpenfing with the laws — the Houfe come to fevcral re- 

♦ Thefe clrcumftanccs are very curious.— And yet, as late as the 8ih day of Junc> 
Amongft others, it appears, that, when appli- 1688, in the warrant ligned by him, and 
cation was madfe for Mr. Pridcaux’s pardon, other Privy Counfellors, for committing the 
the anfwer was, “ That it was irapoffible, for feven Biftiops to the Tower, he is only called 
that the King had given Mr. Prideaux to the George Lord JciFryes, Baron of Wcm.’ — 
Lord Chancellor.** State Trials, Vol. IV. p. 300. ^ 

f Granger, in his Biographical Hiftory of t The Bill dropt in this fefljon, and was re- 
England, Vol. IV. p. 272, fays. That he had newed in the three next fucceeding fedidhs, 
feen (in a book printed in 1687) a dedication but never palled the Houfe of Commons.-^.* 
to Lord Jeffryes, by the titles of Earl See the proceedings on the 9th of December 
of Flint, Vifeount Wycombe, and Baron and 23d of January, 1689. ^ 

** Wem.”— But, as in this Bill he is iViled § See the fubitance of this examination^ 
** Lord j e/Fryes,** it is certain he was never and of the Clerks of the Court of King*# 
in fuH poirtfhon of thofe honours; 'though, per- Bench, in the Journal; and the debates, in 
Ijaps, .a patent for that purpofc might have the courfe of this proceeding, in Grey*s De* 
been preparing for him, when that dedication bates, Vol. IX. p. 336, ot fobf. 
was publifhed, juH before the Revolution.— 

R r 2 foliitions. 
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fblutioRSt to except Sir Edward Herbert, Sir Francis Wythens, 
Sir Richard Holloway, and Sir Robert Wright, upon this head, out 
of the Bill of Indemnity, which was then depending in the Houfc 
of Commons. 


3. On the I ft of July, 1689, the Commons, proceeding in the 
further confideration of the heads of exception in the Bill of In- 
demnity, refolve, upon the head of Commiffi oners in the feveral 
commiffions for conftituting the court for eccleliaftical caufes, that 
the following perfons Ihall be excepted out of the Bill j George 
Lord Jeffryes — Robert Lord Sunderland — Nathaniel Crewe, Bifliop 
of Durham — Sir Edward Herbert — Theophilus Earl of Hunting- 
don— Sir Robert Wright — Sir Thomas Jenner— and Thomas Cart- 
wright, Biftiop of Chefter 


4. On the 26th of Odober, 1689, the Commons order in a Bill 
for infliding pains and penalties againft fuch perfons as have been 
the occafion of violating the laws and liberties in the two laft 
reigns. — This Bill was read a fecond time on the i6th of January, 
and committed to the fame Committee with the Bill of Indemnity, 
with an inftrudion to make one Bill of thefe two ; but the proceed- 
ing on this Bill was interrupted by the prorogation. 


5. On the 6th of November, 1689, a Bill is ordered to be 
brought in, nem. con. for the forfeiture of the eftate and honour of 


• Sec Grey's Debates, Vol. IX. p. 
ct robr.->-Thts Bill did not proceed further in 
this ie&on.^la the next fefiion another Bill 
of Indemnity was brought in ; and the Com- 
mittee of the whole Houfe, to whom the Bill 
was committed, agreed upon certain heads, 
upon which perfons might jullly be excepted 
out of the Bill.— Thefe heads were reported 
on the ajd of January, 1689, and agreed to 


by the Houfe.— As thefe heads of excepcioiv 
contain many principles, which regard the 
free government and conllitution of this coaih- 
try, they arc inferted in the Appendix, N® 14. 
—But this Bill was alfo Hopped by the pro- 
rogation, on the 27th of January ; and in the 
next feffion an Ati paiTed, «« For the King'a 
and Queen's moH gracious general, and 
« free pardon*" 


George, 
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George, late Lord Jeffiyes, Baron of* Wem, late Lord Chancellor 
of England.— On the 9th of December feveral petitions arc pre- 
fcntcd againft it.— The Bill is prefented on the 26th of Novemher, 
but is never read a fecond time. 

6. On the 21ft of December, 1694, a Bill is prefented to the 
Lords, to compel Edward Williams and William Williams, Efquires, 
to brbg forth the peribn of Sir Paul Pindar, Baronet. — On the 
19th of January, this Bill pafled the Lords; and on the 31ft of 
January Sir Paul Pindar appears, and is ordered into the care of 
the Yeoman Ufher, that he may be brought into the Court of Chan- 
cery the next morning *. 

7. On the 26th of March, 1695, a Bill is ordered in to oblige 
Mr. Edward Pauncefort to difeover how he difpofed of the money 
paid into his hands for the army, and for punilhing him in cafe he 
fliall not make the difeovery. — Mr. Tracey Pauncefort, Mr. Jamee 
Craggs, and Mr. Richard Harnage, are ordered to be included in 
the fame Bill. — On the 9th and loth of April, the two Paunceforts. 
pray to be heard by their Counfel againft the Bill. — -On the 24th of 
April, the Counfel for all the parties are heard at the Bar, and the 
Bill for punilhing Craggs and Harnage pafled the Houfc of Commons 
on the 27th ; but is never returned from the Lords, 

8. On the 26th of March, 1695, a Bill is ordered in, to oblige 
;Sr Thomas Cook to give an account to whom he diftributed cer- 
tain fums belonging to the Eaft India Company. — On the 3ath 
of March, he petitions to be heard by Counfel — On the 6 th of 
April, his Counfel is heard at the Bar upon the third reading of 
the Bill, and the Bill paflfes the Houfe of Commons. — On the 

• This Bill 4 id not pafs the Houfe of Coaunon;.— See the Journal of the 13th of Februar/ 
and iSth of March. 
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17th of April ♦ the Lords fend dpwn a Bill to indcipnify,, 
Thomas Cook from adtions and profecutions he might be liabl^ 
to in making this difcovery.— This Bill was agreed to by th^ 
Houfe of Commons, and received the Royal Aflent on the 22d of 
April -f*. 

9. On the 27th of April, 1695, the Lords order the Judges to 
prepare a Bill to confine Sir Thomas Cook, Sir Bafil Firebrace, 
Charles Bates, and James Craggs, Efquire, until the end of tiic next 
feflion of Parliament, unlefs difcharged fooner by Parliament. — On 
the fame day the Lord Chief Juftice Treby delivers the Bill j it is 
read a firft and fecond time, committed, reported, a id ordered to be 
ingroffed, all in the fame day, Saturday the iyth ; and on the 29th 
it is pafled by the Lords, and read a firfl time in the Home of Com- 
mons. — On the 30th of April the Bill is read a fecond .time, and 
petitions againft it are prefented from Sir Bafil Firebrace and Mr. 
Bates, which are referred to the Committee, which fits on that 
day. — It is reported and pafled on the ifl: of May ; and on the 3d 
of May receives the Royal Aflent. 

10. On the 31ft of December, 1696, a Bill is ordered in, 

Nemine contradicente, for confining and fecuring Counter, and any 
others againft whom there is information upon oath, of their being 
concerned in the horrid defign to aflaflinate the perfon of his 
facred Majefty §. ; 

1 1.; On 

• The Coininons, on receiving this Bill, 23d of April, and who report this examination 
fend a meffarje to the Lord.s, to put them in on the 24th. 

mind of the Bill fent from them for obliging J This was after a report made from the 
Sir Thomas Cook to make a difcovery.— Upon Joint Committee of both Houfes, which had 
this mclTage, the Lords dcfjrc a Coijfcrence, been appointed to take the examination of 
at which they Hate their reafons for changing feveral perfons upon oath ; and a rcfolution 
the mode of proceeding againft Sir Thomas come to by the Lords, That the difcovery 
Cook. made by Sir Thomas Cook to Uut Ccyoi^dttee 

f This difcovery was to be made upon was not fatisfa^iory. 
oath, to a Joint Committee of Lords and § A Bill was alfo ordered in at the fame 
Commons, who are appointed on the 2 2d and time, for attainting any of the faid perfons 

who 
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II? On the 2ift of December, 1697, a Bill was ordered for con- 
tinuing in prifon, Counter, Blackborne, and the other perfons men- 
tioned in the former Ad *. — This Bill palled both Houfes y and on 
the 14th of January received the Royal AlTent. — On the 21R of 
March, 1698, another Bill was brought in for the fame purpole,, 
which received the Royal Affent on the 4th of May, 1699. — The 
imprifonment of thefe perfons was further continued by an Ad pafled 
in 1701, on the acceflion of Queen Anne ; by another Ad, in 171 5 
on the acceflion of George I. and by another Ad palled in 1727, oa 
the acceflion of George II if. 

12. Ojv 


yvho (hall have fled from juftice, and do not 
furrender by a certain time in order to their 
trial.— ‘No examination of witnefles wab had, 
nor, as far aa appears, was any fpecial infor- 
mation given to the Houfe, prior to the order- 
ing in of thefe Bills.— Thefe Bills were confoli- 
dated, and prefented as one Bill on the 2d of 
January. — At the Committee, on the 5th of 
January, witnefles are examined touching the 
perfons named in the faid Bill ; ard the Bill 
pafles the Houfe of Commons on the 7th of 
January.— It is read a iecond time in the 
Houfe of Lords on the 9th, and the Attorney 
General then produces evidence agai dl all 
the perfons named in the Bill, and alfo againft 
Robert Blackborne, — His name was then in- 
ferted in the Bill, by way of amendment; 
and to this ame ndment the Commons, on the 
llth of January, after hearing evidence at 
the Bar againft Robert Blackborne, agreed ; 
and the lame day the Bill received the Boyal 
aflent. 

• Thefe perfons were Counter, Meldrum, 
Chambers, Blackborne, Bernardi, anti Caflils. 

f Whilft this Bill was depending, a peti- 
tion from the perfons named in it was offered 
to the Houfe of Commons on the iztii of 
May ; but on a queflion. That it be brought 
up, it paflTed in the negative, 115 to 54.— In 
the Houfe of Lords^ on the 3d of June, 1715, 
6 


a flmllar petition being read> dating, That 
** the petitioners had been imprifoned for 19 
years without proof or trial, and therefore 
«* praying, that they may be left to the law ; 

or, that they may he heard by their Coanfcl 
“ agalnd the Bill;** this petition was rejeded 
without a divifion. 

X Thefe very remarkable laws, as they 
would now appear to us, leem to have made no 
impreflioii upon the hillcrians of thefe reigns;, 
for, neither in Burnet or Kennet, can I find 
any mention o ' fuch A6fs pafling, or fcarcely 
of the event wuich gave occa/ion to them.— 
In the Continuation of Rapin*s Hiftory of 
England, there is a very fall account of the 
Aiiaflination plot, in which thefe men were 
engaged, and of the manner i.i which it was 
difjovered. There is aifo a lilt of the confpi- 
raiors, named in the proclamation for appre- 
hending them. — Tmdal’s Coniiuuatiou of 
Kapin, Vcl. XIV. p. 285. — In the Apj.;t.*dix 
to the State Trirtls, Vol. X. p. 64, N° io> there 
is an account publifhed of ihefe proceedings,. 
writ.cn by IVlajor John Bernardi, one of uie 
perl'ons, arter he had been imprifonra in 
Newgate 53 years — he adds,, “ without 
“ any ahcAvance from government; and w no 
could never be admiit u t.* bail, or to take 
** iiis trial, though feverai -plications were 
« made to the Court of King’s Benca j 1 . uc 
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12 i On the 1 ft of FebruaTyV 1697^ 4 biH or bills flfe brd^e 4 in 
for punifhiftg John Knight,, and Chafles l>uiK;ombe,^^ E 
Bartholomew Button, 'for falfc indorfing Exchequer — ^Three 

feveral Bills are prefented on the 7th of February.-fcOn the 8th» 
copies of the Bills are ordered to be given to the parties, with leave 
for them to be heard by counfcl.— On <the i oth of February the At- 
torney and Solicitor General are ordered to take care for producing 
the evidence againft Mr. Duncombej and on the 14th the Bill ifi 
read a fecond time^ whilft Mr. Duncombe and the counfel arc 
prefent j and then the Bill is committed *. 

13. On the 25th of February, 1700, a petition is read in the 
Heufe of Lords, from the Countefs of Anglefea f, praying for 1 o ive 
to bring in a Bill of reparation from her hufoand for cruelty. — On 
the 27th of February, the Lords appointed four Lords, named 

** purpofe, on the demire of King William, 14th and 1 6th .of M^y, 1698, the Lords rejeft 
Queen Anne, and George It ap- the other two Bills, and then addrefs the King, 

pears from that account, that thefe perfons ** That fic will be pltafed to give orders for 
were, by fevcral Afts of Parliament, made “ the cffedtual profecution of Charles Dun- 
from time to time, confined prifoners (for life, combe, Mr. Knight, and Mr, Burton/*— 
as it happened) from the impoflibillty of pro- To whkli addrefs his Majefty returns an 
curing evidence, fufficient to convi6\ them of anfwci on the i8th of May, “ That he would 
the crimes with which they were charged.— ** give immediate orders for their profecution 
In a book, publilhed in 1729, intitled, ‘'A at law. 

** fhort Hillory of the Life of Major John f This Countefs of Anglefea was a natural 
“ Bernardi written by himfelf,” it is faid, in daughter of King James II. by a daughter of 
p. 109, that Counter was fet at liberty by Sir Cbrnies Sedley. — Lord Anglefea died in 
Queen Ann^— and that Meldrum and Cham- January, 1702; and in March, 1705, Lady 
bcr« had died in prifon, in the year 1724.— Anglefea married John Sheffield Duke of 
Bernardi died in Newgate in 1736, in the Sad Buckingham — Ihe furvived him and lived 
year of his age, having been a prifoner there till 1743, in what is now called the Queen’s 
40 years; from the year 1696. Houfc in St, James's Park,— See a charadlcr 

« This Bill pafled the Commons, but was of this Duchef^ of Buckingham Tuppofed to be 
j'ejcded by the Lords on the 15th of March— written by Pope, in Dr. Warburton’s edition 
Upon which occafion the Lords made the of Pope's Works, Vol, VIIL p. 246, with a 
following ftanding order; “ That no proxies, letter from Pope to Mr, Moyfer, p. 251, 
fi)r the future, (ball be made ufc of in any which « explains the hifiory of the writing end 
judicial caufe in this Houfe, although the publication of this extraordinary charac* 
** proceeding be by way oT Bill,’*— On the ter,” 


by 
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by Lord Anglefea, to go to Lady Apglelea, and endeavour to. 
bring about a reconcilia, tion ; and, if they could not prevail, to 
report to the Houfe her ladyfliip’a realbns for her refufal. — ^The 
Committee report on the 3d ojf March : and then leave is given to 
bring in the Bill *. 

14. On the 3 ill of March, 1710, the Commons having come to 
feveral rcfolutions againll Sir Humphrey Mackworth, and feveral 
other perfons, as being guilty of notorious frauds and indircdt prac- 
tices in the Company of Mine Adventurers, order, that a “ Bill be 
“ brought in to prevent their leaving the kingdom, and alienating 
** their ellates, until the end of the next feflion of Parliament.”—- On 
the 5th of April, Sir Humphrey MackvVorth is heard by his 
Counfel on the third reading of the Bill \ and it palTes the Houfe of 
Commons, and is carried np to the Lords ; but, the King coming on 
that day to put an end to the fellton, it is never read in the Houle of 
Lords. 

15. On the iith of April, 1715, a petition is prefentcd to the 
Lords from the Lord Digby, Hating, “ that his eldeft fon did 
“ abroad contra<Sl a frenzy, or diforder, which difpofed him to the 
** msH horrid mifchief and wickednefs, in which he had conti- 
“ nued four yeats, frequently threatening his father’s life, and the 
“ lives of other perfons j and that there is little likelihood he will 
“ ever be cured or recover •” and therefore praying, “ That leave 


• See Lord Haverlham’s proteft on the 3d 
of Marche and the proceedings of the Lords 
on the ift and "nth of April, 1701, when, 
after hearing counfel on both Tides, Lady 

Anglefea is called in and examined,— 'See alfo 
the Commons Journal of the 3d, 9th, and 23d 
of May, i7oi,-*-Thc Bill received the Royal 


aflfcnton the laihof J une.—Pcrhaps an ex- 
planation may be thought neceflary, by feme 
of the readers of this work, for the having in- 
ferted this “ Bill of S.-paration" under the 
tide of Bills of Pains and Penalties;** but 
they will find, from the proceedings, that Lord 
Anglefea confidered it m this light* 


ma/ 


VoL. lY. 


‘ Ss 



Jmpe$ichntnt-^j^apg 0 ^ tb» Wrd 

** tedf he given to bring in a BiU foT coiyifimbg the pekCah of the- 
** 'faid John Digby, and debarring him from hi$ fath^’a honours 
" and eftate, making' fome other reafimable proviiten for him*.** 
—On the 13 th of May, the Lords orders ** Bill for appointing^ 
perfons to take care of the perfon and eftate of the faid John 
“ Digby ; and', if he fhall marry without the confent of fuch perfons, 
** that the iffue of fuch marriage ihall be difabled from inheriting 
** his honour and eftate •f'.’* 

16. On the I ft of July, 1717, Lord Oxford being acquitted by 
the Lords, upon the Commons not appearing to make good the 
articles of impeachment, from a difpute that had arifen between 
the two Houfes J , touching the mode of proceeding •, a motion 
is made in the Houfe of Commons, ** That leave be given 
** to bring in a Bill to inflidt fuch pains and penalties upon 
" Lord Oxford, as his traitorous pradtices, and other high crimes 
**• and mifdemeanors, do deferve, and as lhall be thought rea- 
** fonable 

17. On 


• This petition is referred to a Cdminittec 
toeaamine the allegations; and on the aid of 
April, the Lord Prcfidcnt acquaints the Houfe, 

** That his Majcfty, having been acquainted 
** with this matter, was pleafed to confent that 
** the Houfe might determine therein as lhall 
be thought juft.’*— The Committfe report, 
on the 13th of May, fcveral refolutions. 

f This Bill paftes the Lords on the 2d of 
June; is agreed to by the Commons on the 
27th of June ; and receives the Royal alTcnt on 
the zoih of July*; but the latter part of the 
Bill, relating to difabling his ilTue from in- 
heriting the honours, was left out, before it 
pafted the Lords; <knd the Bill was confined 
only to appointing perlons to take care of his 
l^erfon and eftate,— It appears fxonx ColUas’# 


Peerage, that this perfon, John Digby, died 
unmarried* 

X This was the oftenfible caufe of Lord 
Oxford’s acquittal ; but the real caufe probably 
was what is related, upon the authority of 
the late James Weft, Efquire,in the note J, p, 
287, 

§ The debate upon this queftion is ad- 
journed till the 3d of July, when this motion 
is laid afide, and the Commons addreftr the 
King, to except the Earl of Oxford out of 
** the of grace, which his Majefty had 
been gracioully pleafed to promife ; to the 
end that the Commons may be at liberty to 
proceed againft the faid fearl in a parlia- 
« mentary way;” to which addrefs the King, " 
on the 6th of July, returns for aafwer, ** That 

he 
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17. Ott '<she 4th of January, 1720, the Commons order « B 9 l 
to be brought in, ** to retrain the Sub-governor, Deputy-go- 

vernor, Direftors, Trcifurer, and other officers of the SouA Sea 
** Company, from going out of the kingdom, for the fpace of one 
** year, and for difcovering their effedts, and preventing their 
** alienatbg the fame 

18. On the 16th of January, 1720, the Lords, after an en- 
quiry, order in a Bill “ to incapacitate the Sub-governor, Di- 
** redtors, &c. of the South Sea Company, from holding any office 

longer than to the next eledtion of Dircdlors i and to difable them 
** from holding any office in tlie Baft India Company or the Bank 
** of England.” 

19. On the 25th of February, - 1720, the Commons dtredt 
provifion to be made, in a Bill then depending, ** That the de- 
** ftdency of the money fuhfoription, taken by the South Sea 
** Company, be made good and anfsvered to the Company by the 
** Direftors.” 

20. On the 8th of March, 1720, after a long exanunation, and 
feveral refolutions agreed to in the Houfe of Commons, relating to 
the condudt of Mr. Aiflabie ■f*, relpedUng the affairs of the South 

Sea 


he will give diredlionsa in relation to the 
** Earl of Oxford* as defired by the Com* 
^ xnons/^— Accordingly, in the Bill of par- 
don* which paired foon after* there is a claiife* 
excepting the Earl of Oxford, Simon Lord 
Harcourt, Matthew Prior, and Thomas IJafley, 
out of the.provifions of the Aft. 

P This Bill was ordered previouily to the 
•ppoiatmentof a Committee to enquire into 
the liBairs and management of the South Sea 


Cofnpa^ny.-^On the tath of January, the 
parties petitioned to be heard by their Ccumfei t 
their requeft is not complied wuh; and the pe* 
tiiion was ordered to lie on the table.««*On the 
2 lit of January they prefent a iimilar petition 
to the Lords againil the faid Bill; which ped^ 
lion is rejedied* 

f Mr. Aiflabie, during the time of the tranf^* 
adions for which lie was accufed* had been 
Chancellor of the £xcheqoer««»*On thii5tb of 

8 e a 



tie is expe^^^ and coiiimilted a 

B 0 | “ for reftraining him frcnzt going out of the kingv 

and preventihg the alienating his effefts *.” 

21. On the loth of March, 1720, the Commons order in a 
Bill “ for making the eftates of'f' Sir George Cafwall, Jacob 
“ Sawbridge, and Elias Turner, fubjefl: and liable to anfwer 

and make good to the South Sea Company a fum of 

** 

22. On the 8tb of March, 1722, after reading the report 
from the Committee appointed to examine Chriftopher Layer, 
and others, the Commons refolve, ** That it appears, that John 
“ Plunket has been a principal agent and inftrument in the con- 
*V piracy for raifing, a rebellion, &c. f’ and immediately order 
in a Bill, “ for inflidting certain pains and penalties on John 
** Plunket J” — On the nth of March a fimilar proceeding is had, 
and Bills are leverally ordered § ** for inflidling certain pains and 

penalties 


Jo 1 y> 1721^ whilil this Bill is depending in the 
ifetire of Lords, the Lords, upon his fetition, 
give leave, that Mr. Aillabie be heard by hin:- 
felf before the Commitcee; but the petition of 
the Sub and Deputy Governor (which is offered 
on the loth of July) defiring to be heard by 
counfe] againft a Bill, for raifing money upon 
their efiates, is rejefled. 

• On the iSth of May, 1721, the Houfe of 
Coimnons give an inftru£iion to the Com- 
mittee upon this BiU, to receive a claufe for 
difabling the late Sub.governor, Diredlors, 
die. ** of the South Sea Company, and alfo 
•* John Aiflabie, Efquire, to hold or enjoy, any 
** office or place of truil or profit under his 
Majcfty, or to fit or vote in ciihej? Houfe of 
Parliament.*’-— See, on the zSth of June, 
the Report of this Bill, and the allowances 
that are feverally madb to the Dire^rs for 
the maintenance of thcmfelves and families,-- 


See, on the 25th of July, 1721, the reafons 
given by the Commons for purfuing this 
mode of proceeding ; which, but from ne- 
** ceffity, they would have left to a due courie 
** of law,** 

f Sir George Cafwall, being a Member^ 
is expelled, and committed prifoner to the 
Tower, 

J Sec the proceedings in Parliament, upon ' 
the Bills againft Plunket, Kelly, and Biffiop 
Atterbury, in the State Trials, VoL VT. 
P- 

§ On the 19th of March,, the Bills againft 
Plunket and Kelly are prefented, and read a 
iirft time, and ordered to be read a fecond 
lime ; and copdes of the Bills, and of the or- 
ders for the fecond reading, are direfted tcT be 
lent to the refpe^ive parties ; and the^cor- 
ney and Solicitor General are to cake care 
that the evidence be ready in fupport of the 

Bills, 



** Francis Lord Biftwp of 

'* RochefterA” 

23. The Bjll^againft Plunket being to be read a fecond time on 
the 28th of March, the Commons, on the 26th of h^rch, I723> 
order,' that the Attorney General do appoint Couniel, learned in the 
law, to produce and manage the evidence to make out the allega- 
tions of the Bill “j-. 

» r 

24. On the 29th of March, 1723, the Bllhop of Rochefter de- 
. fires, by petition, the directions of the Houfe of Lords, for his con- 
duct in relation to^e Bill depending againfi: him in the Houle of 
Commons, as he finds, ** That, by a Handing order of their Lord- 
“ Ihips, of the 20th of January, 1673, no Lord may appear by 
“ Counfel before the Houfe of Commons, to anfwer any accufation 
“ there.”— The queftion being put, ** That the Lord Bifliop of 
“ Rochefter, being a Lord of Parliament, ought not to anfivver, or 
** make his defence, by Counfel, or otherwife, in the Houfe of 
** Commons, to any Bill or accufation there depending}” it pafled 
in the negative J ; and then leave is given to the Bilhop to make 

Bills.— A fimilar proceeding is had with refpc£l ^as prefent at the Bar ; and the proceedings 
to the Bilhop of Rochefter, when the Bill in the Houfe of Commons, on the fccond, read- 
againft him is prefented, on the zzd of March, ing of the Bill againft Kelly on the ift and 2d 
On the 23d of March, Counfel is allowed to of April.— Kelly, having prefented a petition, 
Kelly upon his petition. defiring to be heard againft the Bill relating 

* On the 25th of March, 1723, Mr, to him, is brought from the Tower to the 
Speaker acquaints the Heufe, that he had re- door of the Houfe of Commons, where he is 
ceived a letter from the Bifhop of Rochefter, received by the Serjeant, and brought to the 
That his Lord Ih ip had received a copy of Bar; and the Serjeant ftands by Kelly with 
the Bill, and hoped he Ihould be allowed the Mace in his hand, refting it on the floor 
Counfel, and Solicitors, ro affift him in the all the while,— The Bill is read to th^ pri* 
iimkttig his defence.*’— Counlel and Solki- foncr and Counfel at the. Bar ; and, when the 
tors are allowed. . proceeding is over, and the Counfel are with- 

f Sec the proceeding on the fecond read- drawn, it is read a fecond time, on the zd of 
ing of the Bill, on the 28th of March, in the April, and committed. 

Houfe of Commons; and in^the Houfe of J See the protell upon this queftion. 

Lords on the 27th of Apnl, where Plunket 

his 
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lu8 4 cifeft<a 6 in the Hdufe of Commons in j>erfon> Oirhy Cbtmfd, if 
he (hall think ht *. 

25. On the 29th of April, 1723, the Bill againft Plunket is read 
a third time in the Houle of Lords, and paflfed -f. 

26. On the 6th of May, 1723, the Bill for inflifting certain 
pains and penalties againft the Bifhop of Rochefter, is read a fecond^ 
time in the Houfe of Lords. — The Biihop is brought to the Bar 
by the Black Rod, from time to time, whilll: the Bill is depend- 
ing 

27. On the 20th of March, 1728, a Bill is ordered in the Houfe 
of Commons for. dUabling Thomas Bambridge from holding or 
executing the office of Warden of the Fleet, or from having any 
authority relating thereto §. — On the 12th ofx\pril, 1729, Bam- 


* The Bifhop, however, by a letter to the 
Speaker, on the 4lh of April, declines availing 
himfelf of this permifTion ; and the Bill is read 
a fecond lime on that day, the evidence pro- 
duced, and the Bill ordered to be committed. 

f Sec the proteft upon this queiUon.— Be- 
fore the Bill paired, a quellion was put to the 
Judges, Whether, if Plunket, after the paf- 

** ling of the Bill, ihall be indifted for the 
** treafons with which he Hands charged in 
** this Bill, he can plead this Adi in bar of 
fuch indidlmcnt?” to which the Judges 
give their unanimous opinion, ** That, if the 
Bill ihould pafs into a law, he may plead 
** the fame in bar of fuch indidiment.” 

{ See the farther proceedings in the Houfe 
of Lords, and the evidence produced in fup* 
port of and agmnft this Bill, on the 6th, 7th, 
0 (h, 9th, 10th, 11th, and i3ch of May.-*- 
When the evid<^nce is doled, the Bill u read a 
ftcond time— not €ommitted- 4 >ut ordered to 
bo read the third time on the ijth of May,-* 


See the proteft on the queftion. That the Bill 
do pafs.— On the z 1 th of May, Bilhop Atter- 
bury made a very excellent fpeech at the Bar 
againft the Bill. An authentic copy of it is 
publilhed in p. 105 of the zd volume of a 
work, intitled, The Epiftolary Correfpond^ 
" ence. Speeches, &c. of fiifliop Atterbury,'* 
printed in 1783 ; in which fpeech he pofuively 
denies the fadls which are charged againft him 
as the foundation of the Bill. — But fee the 
note to the ift vol. of that work, p. 147, ct 
fubf.— He was baniftied by this Bill, and d^d 
at Paris in February, 1731* 

§ This Bill was grounded upon a report 
made from a Committee appointed to en^ 
quire into the ftate of the gaols ; which re- 
port U entered in the Journal.— See in the 
State Trials, Vol. IX. p. 1 45, the trial of Barn- 
bridge at the Old Bailey, in May, 17Z9, for 
the murthcr of one of his prifoners, by hard 
and cruel treatment; and in p. 15Z, the pro- 
ceedings on an appeal for the fame crime- 


bridge 



l»rlclg6 petitions ageia# the Bill, and dcfices to be heard.— This 
petition is fejTerred * to the Committee on the Bill, with leave fot 
him to be heard by himfelf or his Couniel there. 

28. Whilft the former Bill is dependbg in the Houle of Lords, 
the Lords, on the 5th of May, 1729, order in another Bill, for 
empovvering his Majefty to grant the office of Warden of the Fleet 
to another perfbn, and to incapacitate Bambridge from enjoying 
that or any other o^ce whatfoever^ 

,29. When the Bill for^dtl^Ung Bambridge is carried up to the 
Houfe of Lords, the Lord^ on the 25th of April, 1729, appoint a 
Committee to fearch prpeedents of proceedings on Bills of the like 
nature.— They report o'n the 26th ; and a Conference is defired with 
the Houfe of Commons, for the purpofe of knowing the grounds on 
which they proceeded to pafs the Bill J. 


30. On the 25th of February, 1731, after reading the report 
from the Committee appointed to enquire into the affairs of the 
Charitable Corporation, the Houfe order in a Bill to compel the 
appearance of George Robinfon j and a Bill to compel John Thomp- 
fon to furrender himfelf by a day certain §. 


• This proceeding was informal, as the pe- 
tition was sigainft the whole BilU smd not 
againft particular parts or claufes in it. — ^Thc 
Jj^earing (hould have, therefore, been at the 
on the fecond leading, and not at the 
Cgintniu^e. — See, the i6th of April, 1729, 
the Speaker’s Warrants for bringing up per- 
sons to be w^itneiTes.-— The Committee report 
•n the tSth, 

f This Sm pa/Tes the Lords, and is fent 
down to the Cotnmons pn the 7th of May t on 
9th pf May, >1729, Bambridge prefents a 
petition to the Houfe of Commons, complain- 
ing of this hardihip, of two Bills, for the fame 


31. On 

offence, fubfifting againll him at the lame 
time.— This petition is alfo referred to the 
Committee on the Bill from the Lords, with 
leave for Bambridge to be heard by Counfel. 

} On the 30th of April, 1729, the Lords 
diredt Counfel to be heard for the Bill, and the 
Attorney General to have notice of this order. 
—See the proceeding on the fecond reading* 
on the 2d and 3d of May. 

f On the 7th of March, thefe Bills are both 
referred to the fame Coipniittde, with an in- 
firu^on, That the faid Committee do alter 
and make both the (kid Bills into one Bill.*’ 
^This BiU pfles \ and on the 12th of May* 

Acitlm 
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31. Oa the 8th of May, 1732, the Houfe order in a Bfll • for 

Sir Robert Sutton, Sir Archibald Grant, and fercral other 
perfons, from going put of the kingdom for a limited time, and for 
preventing the alienating their eftates or effefts. 

32. On the ift of April, 1737, after confidering a report from a 
Committee of Examinations, in relation to the outrage and riot in 
Scotland, in which Captain Porteous was murthered, the Lords or- 
der, That a Bill be brought in, “ to di fable Alexander Wilfon^ Pro- 

voft of Edinburgh, from taking, holding, or enjoying any ojffice 

of magiftracy in the faid city, or elfewhere in Great Britain, 

and for imprifoning him for a certain time and that the Judges 
do prepare the faid Bill •f., 

33. On the 3d of June, 1737, Lords fend down a Bill for 
the more effedlua] bringing to juftice any perfons concerned in the 
murther of Captain Porteous, and punishing fuch as {hall knowingly 
conceal any of the oifenders ; which pafles the Houfe of Commons 
on the 1 6th of June. 

34. On the 25th of April, 1746, a Bill is ordered in the Houfe 
of Commons, for calling any fufpeded perfon or perfons, whofc 
cfktcs or principal rciidence are in Scotland, to appear at Edin- 
burgh, or where it (hall be judged expedient, to find bail for their 


ncitlicr Robinfon or Thompfon having furren- 
dcred, the Chancellor of the Exchequer ac- 
quaints the Houfe, from hw Majeiljr, “ That 
« they being now, by the faid Aft, adjudged 
** guilty of felony, his Majcfty gives leave 
that all forfeitures, accruing thereby, be 
difpofed of as the Parliament fhall think 
proper/’ 

• This Bill ulfo arofe out of the report from 
the Committee on the affairs of the Charitable 
Corporation; in the management of which 


thefe gentlemen, as Direftors, had appeared to 
be guilty of notorious breaches of truft* 

f See the proceedings upon this Bill in the 
lords Journal on the ift, 4th, and 5th of April, 
and the 3d of May; and in the Commons 
Journals of the 16th, lytb, and 18th of May^ 
and the i ft of June, &c. 1737.— On the 7th of 
April, Wilfon, who had been ordered by the 
Lords into the cuftody of the Black Rod, was 
admitted to bail.— See the form of tfie bail^ 
bond in the Lords Journal, on the 19th of 
April. 


good 
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good bdbaviour. This pafles both Houfes» and receives the 
Ro^ Aiknt on the 4th d( June. 

i 

35. On the 6th of March, 175^, Lady Ferrers prefents a petitioii 
to the Houfe of Lords, complaining of cruel treatment from her 
huiband Earl Ferrers, and praying for a Bill of reparation ♦.“On< 
the lOth of March, this petition is referred .to the examination of a 
Committee, who make a report, on the 20th, of all the circum- 
ilances ; when leave is given to bring in a Bill of reparation *|*. 

^ It haa been obferved on tbe infertion of the hu/band the penalty* of being compelled 
this cafe* as well as of the former of Lady to live feparated from his wife. 

Anglefea* N® 13* That they are neither of f This Bill pafied into a law —The protec- 
them properly to be called Bills of Pahis tion of each Houfe was granted to the Coon^ 
« and Penalties.** Thereafon for their being tefs Ferrers* daring the pendency of the Bill, 
inferted here is* That they are Priw/e^ta, or See Lord Ferrer &*s cafe* as reported in Judge 
Laws made in the indance of particular per* Fofter’s Reports* p. 138; and an account of* 
ions ; which* though they may have* for their his behaviour at the place of his execution 
Bril: and principal obje£l, the proteflion of the for murther* publilhed, by the authority of the 
Lady* and her fecurity from infult and cruel SheriiFs* in the Appendix to die Siate-Tiials^,. 
treatment* do* by their operation* inili£l on Vol. X. p*zi^ 
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A F P E N D r X 

TO THE 

FOURTH V O L V M E.. 


A P F E N I> I X, N? u (p. 

Luna 15* 'Julii lyxy, 

Bkafons Lords and Commons ^ on ^ejiion of pajjing a Bilf 

Nem.Con, 

A MESSAGE from the Lords, by Mr- Juftice Dormer,, 
and Mr. Juftice Eyre ; 

Mr. Speaker, 

The Lords have accepted and, pafled a Bill, intituled, Ah 
** Adi for the King’s moft gracious, general, and free par- 
'** don,” Nemine contradicentc j and. have fent it. down to this 
Houfe. 

And then the Meflengers withdrew. 

The Bill was once read. 

And the Bill being figned by his Majefty, all the Members iat 
uncovered while it was read. 

Rcfolved, Nemine contradicente. That the Bill do pafs. 

T t 2 Ordered^. 
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Ordiercdj That Mr. Attorney General do carry the Bill to 
the Lords, and acquaint them. That this Houre hath agreed to the 
lathe. 

Ordered, That a Committee be appointed to fearch Precedents, 
and to prepare reafpns to offcredjo the Lords at a Conference, 
upon the meflage from their Lordflsips to ^his Houfe, with the 
Bill, intituled, “ An A<ft for the King’s moft gracious, general, 
**. and free pardon 

And it is referf^ to Mr- ChanceJlor,of the Duchy, M*** Comp- 
troller, &c. &c. &c. or any three of them : and' they are to with- 
draw immediately into the Speaker’s Chamber j and to make 
their report with all convenient fpeed. 

Mr. Chancellor of the Duchy reported from the faid Commit- 
tee, That - they had fearched Precedents, and prepared reafons 
to be offered to the Lords at the faid Conference, which he read 
in his place, and afterwards delivered in at the Clerk’s Table ; 
where they were read j and agreed unto by the Houfe i and are 
as follow ; viz 

The Commons, having this day received a meffage from your 
Lordihips, in thefe words, “ That the Lords have accepted and 

paffed a Bill, intituled. An Adt for the King’s moft gracious, ge- 
** neral, and free pardon, Nemine contradicente ; and have fent it 
** down to this Houfe i” have defired this Conference, to acquaint 
your Lordihips, That this meffage is not according to the uAial 
Way of tranfmitting Bills between the two Houfes; for that 
neither Houfe does acquaint the other by what number any Bill 
before them doth pafs ; and the introducing any alteration in the 
ufual method of proceedings may be of dangerous confequcnce. 

Ordered, That a Conference be defired with the Lords upon 
the fubjedl-matter of their Lordihips meffage to this Houfe, with 
the Bill, intituled, ** An Adt for the King’s moft gracious^ general, 
and free pardon.” 


Ordered, 



Ordered, That Mr. Chancellor of the Dtichy do go to the Lords, 
and defire the fiiid Conference. 

Mr. Chancellor of the Duchy reported to the Houfe, That 
he had, according to their order, been at the Lords, and defired 
the faid Conference ; and that the Lords do agree to a Con* 
ference, and appoint the fagie immediately, in the Painted 
ph amber. 

. Ordered, That the Committee, who were appointed to draw 
up reafons to be offered at the, faid Conference, do manage the 
Conference. 

And the Managers went to the Conference. 

And being returned ; 

Mr. Chancellor of the Duchy reported. That the Managers had 
been at the Conference, and delivered the reafons direded by the 
Houfe to the Lords. 

A mefiage from the Lords, by Sir Thomas Grey, and Mr. 
Bennet : 

Mr. Speaker, 

We are commanded by the Lords to acquaint this Houfe, 
That the Lords defire a prefent Conference with this Houfe, in 
the Painted Chamber, upon the fubjedl-matter of the laft Con- 
ference. 

And then the MefTengers withdrew. 

Refolved, That the Houfe doth agree to meet the Lords at a 
prefent Conference. 

And the MefTengers were called in again, and Mr. Speaker ac- 
quainted them therewith. 

Ordered, That the Managers who managed the laft Conference 
do manage this Conference. 

And the Managers went to the Conference. 

And being returned ; 

Mr. Chancellor of the Duchy reported. That the Managers ap- 
point^ 



poofttedlia^d usst £»&rds ‘flt the Conference ; and tHat die &me 
was managed, on the pai;t of the Lords, by the Lord Privy Seal y 
nl^ho acquainted the Managers, That 'their Lordfhips* in order to- 
^referve a good correfpondence teith the Hoofe of Commons^* 
which they ihall always endeavour to do as far as lies in their 
pO'^Ver, have defired this Conference upon the fubje£t-matter of 
the laft Conference; and have commanded us to acquaint you^. 
That the Lords, upon perufal of their Journal of the 20th of May, 
1690, do ^nd, that the like meffa^ Was then fent down d'Om the 
Lords to the Commons, upon the faine occafion, with the 
words Nemine contradiceftte,” to which the Commons now 
feem to objedt ; and their Lordfhips do not find, that any notice 
was then taken thereof by the Commons, nor at any other time ; 
ialthough the faid meCage was fent to the Commons on the laid 
20th day of May, and the Bill was not returned till the 23d of the 
fame month, and the Houfe of Lords continued fitting on the 
intermediate days; and the Lords arc of opinion, that, the palling 
of Bills of this nature differing fo materially in many circumllances 
from the forms of pafliUg other Bills, no argument can be drawn 
from thofe forma to fupport the Objeftion made by the Com- 
mons to the melTa^ fent by the Lords, with the Bifll, intituled,. 
'* An Ad for the King’s mofr gracious, general, and free par- 
« don.” 

Ordered, That the faid Report be now taken into confider- 
ation. 

The feid Report wiS wad. 

Ordered, That the Committee who managed the lall Conference 
do fearch precedents, and prepiuc reafons to be offered to tlxe Lords^ 
at a Conference, upon the fubjed-malter of the laft Conference : 
and they are to withdraw immediately into the Speaker’s Cham- 
ber ; and make their report with all convenient fpeed. 

Ml;. Chancellor of the Duchy : reported from the laid Com- 
mittee, That they had fea'rchcd precedents, and prepared reafons 
6 . to 
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to be offered at the faid Conference ; which they had diredted 
him to report to the Houfe ; and he read the fame in his place; 
and afterwards xlelivered them in at Ae f^lcrk’a table: Where 
' they were read ; and agreed unto by the Houfe ; and are as fol- 
low i viz. 

The Commons have taken into confideration the reafons com- 
municated .to them by youf Lordlhips at the laft Conference ; 
and, being dclirous, on all occafions, to preferve a good cor- 
refpondence with your Lordlhips, have commanded us to acquaint 
y6ur Lordlhips/ That they find, on pcruial of their Journal of the 
20th of May 1690, That no fitch meffage was delivered to the 
Commons on that day, as is. mentioned in your Lordihips rea- 
fens : But they find, that the like meffage with that communi- 
cated by your Lordlhips this day was delivered to the Commons 
on the 22d of May, 1690: Whereupon, the Commons, taking 
exception to the words “ Nemine contradicente ” contained in 
the faid mefiage, appointed a Committee to fearch precedents, 
and to prepare reafons to be offered at a Conference with 
your Lordlhips ; and the fame being prepared, they, on die 23d 
of May, 1 690, did refolve. That a Conference Ihould be defired 
with your Lordlhips on the faid meffage ; and did immediately 
order one of their Members to go to your Lordlhips, and defirc 
the faid Conference. 

That the Commons conceive; that the different' form of paf- 
ling Bills of this nature doth very much ftrengthen the obje(l;lion 
now made by the Commons ; for which reafons the Commons 
do infill on the reafons delivered to your Lordlhips at the lall 
Conference. 

A mefiage is then ordered to be fent to the Lords to defire 
another Conference on this fubjedl ; which mefiage is not deli- 
vered, as the King comes and prorogues the Parliament. 
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appendix, N‘ *. (p. 39-) 

Martttt 13* die Augufii 1689. 

Report concerning the Rules of the Houfe in Cotferences. 

M r. Solicitor General reports from the Committee^ to whom 
it was referred, to prepare reafons for a Conference with- 
the Lords, for the fettling the method of proceedings between the 
two Houfcs, upon Conferences, and Free Conferences ; That the 
Committee had prepared the fame accordingly ; the which he 
read in his place ; and afterwards delivered the fame in at the 
Clerk’s table: Where the fame were read; and are as followeth: 

The Commons have defined this Conference, upon the fubjeft- 
matter of the meflage, fent by your Lordfhips the one- and- thir- 
tieth of July laft, to acquaint them. That your Lordftiips had 
adhered to your amendments, propofed to be made to the Bill, for 
reverfing two judgments given in the Court of King’s Bench- 
againll Titus Oates, Clerk. 

The Commons have commanded us to reprefent briefly to your 
Lordfhips, how the cafe (lands between the two Houfes, in rela- 
tion to this Bill. 

Writs of Error were brought before your Lordfliips, in order to 
revcrfe the judgments given againll Oates upon two indiftments. 
for perjury : By which judgments, ** He was to be divcfted of his 
canonical habits ; and to continue (b diverted during his life : 
He was yearly, during his life, to be fet in- the pillory feveral 
times, at diverjs public places ; He was to be imptifoncd during 
life : was to be whipped from Aldgate to Newgate, one day ; and 
from thence to Tyburn, another day : And was fined one thou- 
£uid marks.” 


Thefe 
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judgme^ your Lordll^Ips bought & td a'6iii|i* 

' THe precedents being of fuch liangeroat oon&KfdcaOe evctp 
£ngU(h fubjed;, the Commons thought them^sifts oiMter E-Be-^ 
oefllty of fending up a Bill to your Lordfhips, in order tilt have 
^ele judgments reverted by Ait of Parliament: In whidb JMU^/ 
the judgments are called *orroneeus» illegal, cruel, and of evil 
example to future ages, 

Yoi^r Lordfliips, by a meffage, the thirteenth day of July, did 
acquaint the Commons, That you had agreed to *ihe fiiU* with' 
amendments. 

By the amendments, the words ** illegal, cruel, and of ill exam* 
** pie to future ages,” are omitted : And*a claufe is added. That 
fuch exceffive puniftiments ihall not be inflided for the future. 

The words which concern the annulling of the judgments given 
by the Houfe of Peers upon the Writs ol* Error, arc omitted*: 
And a claufe is added. That till the Matters for which Oates was 
convicted be heard and determined in Parliament, he Ihould not 
be received for a witncfs, or to give evidence, in any court or 
caufe. 

The Commons, at a Conference, the twenty-fecond of July, 
delivered their reafons, why they could not agree to thsfe amend- 
ments. 

Your Lordihips delivered your realbns for infilling upon the 
Mnendments, at the Conference, the twenty-fixth of July. 

The realbns given by your Lordlhips not being latisfiidtory to 
the Commons, a Free Conference was defired, and had the 
twenty-ninth of July ; At which it was owned by your LeSrd- 
ihips, that the whole Houfe of Peers was iatisfied, that the judg- 
ments given in the King’s. Bench were erronepus and extrava- 
gant i and the punifhment fo exorbitant, as odght not to be in- 
fiidled on an Englilh fubjedl ; and alfo, that ycfU would not enter 
into a debate with them, whether an erroneous judgment mull 

Vox.. IV. U u not 



not ne€e0|ie% be ciBat ^cfry(lur £ 1 ^^ 

BKmtt,,* ritber Oites &c>tid be neftbted to. biR ^ftimoajri 

whiih muft luive bean the ^onieqooBcd the reveffal, , 

. j^rXoaiA]^ 'bad owbed fd in^h> at the Cohlerehcefj^ 
fiie< GeoiiiDioQl sncerefsaBti’eq^l^ farptbsed to leceiee a meflags^ 
That 3 K)u had adhered to your amendments 1 , - 

i vFiril, Becaufc by this vote of adheong generally, ydUr .Lofd- 
ii]^s do depart from jyvdiat was yidded to upon the Bree. G<h»« 
ferenccj at which (as the Commons did apprehend) fome of the: 
amaichnents were wswcfl by ydue' Lordihips. 
vi j-Sficchtfly, The Commons find caofe to be did&tkfied with the 
me^ge> 

; Becaufe yottr Lordflitps have proceeded to- adhere upon the 
■fiift Ftee GonferenGc : Which fheylook updn to be irregular^ 
at leaft to be contrary to the ordinary courfe of proceedings be-, 
tween the two Hou&s (elpccially if fuch adhering fhould he looked, 
«q»on as conclufivc) ; it being well known to your Lordlhips,. 
That it is ufual to have two Free Conferences, or more, before 
either Houfc proceeds to adhere^ And^Asdt is,the courfe of Par— 
liaments,.fo it is fukable to the nature of the things, that there 
fibould be no adhering till after two Free Conferences at the 
leijft j, becaufe, before that; time„ each Honfe is not fully pofifcfled. 
of the reafbfts, upon which the other does procetd;. nor have‘the 
Houfes had the full opportunity: of mak^ rephes- to> one. ^o- 
^er’s arguments : And, to adhere fooner,, is to; exclude all poifi^- 
bilky of ofiering raepedients. 

This method, of adhering f6fuddenlyand^tmcxpe(5tedly, draws - 
very ill confequences after, it, ds appears by what has happened^ 
this felBon j, the additional Pbll Bilk having been loft,, to the 
great prejudice of the ^own, by your LfOrdftlips adhering updb 
the Firft Free Cojrfcrwice. The Bill of Rights (in which your 

Lordihlps,, 



,%^y by 

t^idc;yir^y.(?f, ^crinfr^gK^ajitf ii"f#iF» ^ 

tp> )9ft,J.^ JJ{),#«)?,^^<i^cpqg? 

IRbftJ i»j# J k lpf« ^14 

tftlM;yQji^(r(^v«6» tp.bp cqpclipj^ by.^il^ring Vppa tbe 6cft ^rce 
C(Onf<?rQnpe,, 

Jfpr tb? Cpppmcjns tbipb ill 4 PPP ^o ^ pf^ced- 

ingp ift .your, jiidic^l cs^fty upop of j^rpor^ yoqr Lpr4- 

fhips are as much bound to give judgment upon the record, ac** 
cording to the rjrules, of lav, as any inferior Court whatfo- 
cver i jand opght nqt to cp^er jnitp ibp cqpfideration of pfr^s, or 
collateral. refptj^. 

• That, for .yoqriLordfliips r to a^iime a difctetionacy powfC 
affirm a judgment, though at the fame time you agree it to be.er^ 
roneous, is to affiime a power to make law, inftead of judging 
according to di^ rules of law. 

That, when the Commons fend up a Bill to your Lordffiips, in 
order to prevent the mifchiefs of fuch dellrudtive precedents, for 
your Lordffiips to refufe to reverie thefe Judgments (though 
confelTed to to be erroneous) unlefs upon fuch terms as you are 
pleafed to impofe, and to which the Commons cannot in reafon 
agree, is to leave the kingdom without redrefs againft acknow- 
ledged wrongs. 

It is recorded, to the honour of our noble anceftors. That they 
declared they would not change the laws : And the Commons 
hope you will purfue their fteps ; and not, by affirming erroneous 
judgments, go about to make that law, which was not fo before j 
and, by infilling on collateral terms before you will reverfe thofc 
Judgments in the legiflative way, take to yourlelves, in efiedt, the 
whole pow’er of the legiflaturej which is, not only to change the 
law, but to fubvert the conllitution of the Government, if your 
Lordffiips ffiould infill upon fuch a way of proceeding, and the 
Commons ffiould acquiefee in it. 
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The Cbnunons do therefore hope your Lordfo^ wih not in^ 
fift upon, this unafoal^ method of aci^rhi^ t which mttidfoftly tend^ 
to the interruption of a good c^iUreTpondence between the two 
Houfos (the Lords and Common^ having frequently agreed upod 
the fecond and third Free Conference when they cotdd not upon 
the iirft), efpecially at fo unfoafonabjb a time, when an entire 
agreement between the two Hotifes is of foch abfoluce neceflity 
for the eflablhhment of the governmenl;, and for the peaee and 
fafoty of the kingdom. 

On receiving a meilage from the Commons on the 13 th of 
Augtifi^ to defire a Conference on this fobjed, the Lords appoint 
a Committee to fee, **• What precedents may be found of granting 
** Conferences, after adhering.” It does not appear, that this^ 
Commitee make any report. 
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APPENDIX, N* 3. (p. 40j and a/S.J 

Mercuriit 13* die yanuariif 1691.- 

Jiir. Montagtds Report of what paffed at Conferences touching an 
Amendment made by the Lords to a Rill for regulating trials in 
Cafes ofTreafon j and alfo a Report made to the Houfe of Lords, 
on the I Zth offanuary, i 6 <)i,from a Committee to inJpeSl Com~ 
mijpons for Lords High Stewards, &c* 

M r. MontagUy according to the order of the day, reported 
the two Free Conferences with the Lords upon the Bill 
for regulating of trials, in cafes of Treafon j as fblloweth : 

That the Members of this Houfe, who were commanded to 
manage the Free Conference with the Lords, on Tuefday, the 
5th of this inftant January, did attend their Lordfhips 

And that the Conference was begun by the Managers of this 
Houfe: Who did acquaint the Lords, That the Commons had 
defired this Free Conference, in order to a good correfpondeuce 
with their Lordfhips. 

That the inclinations which the Commons have to continue that 
good correfpondence, which has yet been happily maintained be- 
tween the two Houfes, was fufficiently exprefled by their pro- 
ceedings in the whole progrefe of the BilL 

That this Bill was begun by the Cbmmons, for the equal ad^- 
vantage of fuch Lords or Commons,, who had the misfortune to 
be accufed of treafon or mifprihon of treafon^ 

That, when it was firft returned from their LordHiips, it came 
down with very manyuimendments And the Commons were fo' 
willing to comply with the defires of their Lordfhips, and' to give 
the Bill a fpeedy palTage, that they agreed- to all thofe amend- 
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N* 3. 

jnents, except the two la ft j though fortie of them were of a very 
nice nature and related to things of which the Commons have 
ever been moft tender. 

That, at the 'firft Conference, the Commons gave their Lord- 
ilnps the reafons (hat induced them to ntake thofe two amend- 
ments : Which did fo far fatisfy their Lordfliips, that they did 
•agree to their ‘firft amendment propofed by this Houfe, though 
they did infift npon this other, for which they delivered their 
iTcafons at the fecond Conference. 

That the reafons had been folemnly and deliberately conlidered 
•by the Commons : But they had not found them fufticient to 
convince them : And they did ftill difagrec with the Lords in the 
claufc marked A * ; and did infift upon that difagreement. 

And that your Managers told them, it was very unfortunate, 
that no Bill, for the relief of the fubjedl-in thefe cafes, had been 
tendered, for many years laft paft, but either this claufe, or fome- 
ihing of the like nature, had unhappily clogged it, and been the 
occafion of lofing it^ And that, as this was never thought reafon- 
able to be admitted formerly, upon any account, fo neither ca« 
the Commons now confent to fo great an alteration of our Coa- 
■iftitution as this would introduce. 


* This claufe (A.) to which the Com- 
.^ons now difagreed, was afterwards confent- 
c‘d to by them on thejyih of January, 1695, 
and makes part of the Biil> which paiTed in 
that year, “ for regulating trials in cafes of 
treafon/' 7th W, IJJ. ch. 3'— It dircAs, 
That upon the trial of any Peer or Peerefs 
for High T rcafon pr M ifprifion of Treafon, 
all the Peers, who have a right to fit and 

** vote in Parliament, ihall he duly fum- 
moned.** On the roth of January, ^689, 
the Earl of Bridgwater reported from the 
Commiitce of Privilegca, >thcir opinion, 
« That no Peer* ought to be tried in time of 
Parliament, but ,by the Houfe of Peers : 
« and that, at the tiial of any Peer out of 
VarlUiment, it fhall be lawful for all the 
• I 


« Peers of England to be at fuch trial.*’* 
This report is confidered on the 14111 of 
January, when the Lords refolve ** That 
•* it is the antient right of the Peers of 
England, to be tried only in full Parlia- 
ment, for any capital offences.” Againll 
this rcfolotion there is a proteIl.~And on 
the lych of January, it i$ declared, ** That 
the order made on the 14th fliall not be 
** underffbod or conilrued to extend to any 
appeal, of murder or other felony, to be 
brought again ft any Peer.” It has hap- 
pened, that no Peer has been tried, ffnee 
that time, for any capital offence, except 
in full Parliament.— See before, p. 277, N* 
£, and the note* 


That 



fuch an alteratioa k- ^ b^ipond the intent and defignt 
which the Conomonahad in {n«paring dik Bill* They were dc- 
firous that all men Ihonld have a &ir and ojual way of making 
their innocency manifeft : But they did not deiign. to fub vert the 
elTence and conflitution of the Courts : They did not intend to 
difable the Crown in one of its moft neceflary prerogatives j or to- 
place a judicature in other hands than thofe to whom the laws of 
England, and the cuftom of the realm, have- committed it. 

But that the claufe, now in difpute, ftrikes at no lefs than 
this j and, in confeqjuence, at the alteration of the Government of 
England. 

That the Government of England is monarchical : And the 
monarch has the power of conftituting courts and odicers for ad— 
miniftration of juftice. Though they are to proceed according 
to known rules and limitations of law, the judges are conftituted. 
by his .commiflion ; the flieriffs are of his nomination and ap- 
pointment, who are to return the panel of jurors who are to paft 
on the lives of the Commoners : And, in like manner, it is the- 
prerogative of the Crown to conftitute a Lord High Steward 
who, by his Serjeant at Arms, does fummon a competent number 
of Peers to be tryers of their Lordlhips. 

But that this claufe would ere£t a judicature independent oni 
the Crown. 

That experience of pafl: times has not contradided that opinion: 
of the honour and integrity of the. Lords,, which the Commons-- 
have received. 

That their defign in pafling this Bill was to prevent thofo; 
abufes in trials for treafon, in inferior Courts, for the future, by. 
means of which, during the violence of late reigns, they had ob- 
ferved divers had loft, their lives. 

That the things to which the Bill extends are of fuch a nature, 
that, except only in one inftance, that is, the time of the dblivery 
of the copy of the panel (for it was -agreed, even in .Lord Ruffell’S' 

cafe,.. 
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atfe.-that tlte fubjed had the ri^t to have th<i Copy t>f 4ie^a> 
uel), the Lords have an equal bene^fit -with the Gomtnons. 

That the Commohs do net obfcrve, that the ckufe* &nt doven 
by the Lords, docs relate to the like grounds of complaint. No 
inftance can he given of any Peer who fudered during the late 
reigns, from whence a juft caufe of obje<ftion might arife to the 
prefent method of trying Peers. 

That the only two perlbns profecuted came off, though purfued 
with great violence j the one *, becaufe the Grand Jury could not 
be prevailed on to find the Bill ; The other *f* was acquitted 
upon his trial, by the juftice of his Peers. 

That, by all the circumftances of that trial of the Lord Dela- 
mere, it is manifeft, that, if there ^vere any unfairnefs in that me- 
thod of trial, it then would have appeared. The violence of thofe 
times was fuch, that the Commons were not protedbed by that 
irmocency which has fince been declared in Parliament: Yet 
then the Lord Dekmere was acquitted, by the honour and the 
juftice of his Peers : And it may feem ftrange to future ages, that 
the Commons fhould be contented, that the method of trials 
ihould be continued, which was not fiifficient to protedt their 


♦ This was the firft Earl of Shaftfl>ury.~ 
See the proceedings on this occafion^ where 
the Grand Jury returned the Bill ignoramus, 
on t!i€.a4th of November, 1681 ; in the State 
Trials, Vol. JII, N« 108. p. 414— .with Sir 
JohnHawles's remarks on this Grand Jury, 
and their condu6l,in the State Trials, Vol. IV. 
p. i83«*^There is a chara^er.of this Earl of 
Shafiibury, which though drawn by one, 
who was hia enemy, appears to be juili8ed 
from the hiAory of th^e timea* ** Shaftf- 
bury in all the revolutionai from 1641, 
was famous for turning from fide to fide ; 
^ ftill foremeft in the fcvcral turns of go* 
vernment, though ever fo contraiy to 
one another. When ^Chancellor, he was a 


bold aiTerter of prerogative. He had 
« the chief hand in declaring for liberty of 
confcience. He promoted the fecond 
** Dutch war. He advifed (hutting up the 
Exchequer. He jufiificd all proceedings 
** to Parliament. But when the declaration 
for liberty of confcience was recalled^ 
feeing how the fiream rao, he dextrouAy 
** tacked about, and clofed in entirely with 
the republican party.** 

I*ffi rf Jamos II. ^written hy himfslf^ 
M'Pbtr/oa's -Si. Papers, VoU I. /. 70. 
t Lord Delamere ; tried in the Court of 
the Lord High Steward, by Lord Jefiiies,m 
i685««-«Sce the proceedings on this trial io 
the 4th VoL State Trials, N® 137, p. 210* 


innoccncy 



tnnfi^ncy'i ^r<j(Ted « 

^’bulwark to their lives. 

That the Commons rillb think th^ claiile to he 0f a distent 
naiure ii^om the Bill s beoaele the Bill; (k>as not make any dlter* 
aiion in the oonftittiting of the court) or -in the nature of tht trial | 
|)UtxtheiComtnohs ap!ptehen^Ilhat;tHis is done by the Claufe. 

: That the chart is no longer Cd^Aituted by .the precept of the 
LfCtfd High’ Steward) who teedves his conunidion from die 
uptown 4 but the whole order of Peers have a right to make up the 
€oart4 • and all the friends, the reliOaonsi, and tire accomplices of 
the per£bii, arc to be his tryers. i . 

IBut that;there is another gieat alteration in the coriftitution of 
the Court, as the claufe is penned : this method prelcribed by die 
ckufc, is- for the trial of every Peer; and every Peer, .who has. a 
right to dt and vote in Parliament, is to be fummonedi and may 
appear and vote, . 

Now, it is agreed by the mod learned authors, that the Lords 
Spiritual are Peers : 

That this is certain ; whoever would go about to defend the 
contrary opinion, would hnd it difficult to anfwer the feveral re- 
cords of Parliament, and other authorities, where this ’ point is 
aflerted: 

The well-known claim in Parliament of Archbiffiop Staffi^rd, 
in the reign of Edward the Third ; 

The famous protellation ii Rich. II. when the ' Bilhops 
thought fit to abfdit- themfdveS from Parliament, becaufe of 
matters of blood to be agitated there; wherein their right of 
Peerage is direddy afferted : and this proteftation being inroiled 
at the defire of the King, and with the confent of the Lords 
and Commons, feems to be of the nature ©f an Ad of Parlia- 
ment. 

And if the kw books may come in for authorities in fuch a 
VoL. IV. X X point. 
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thtiw’are cafes where the p^a ol Bifl)op8»-Aa Peers, fuite 

been judicially sdlowed. 

So that this claufe does divedtly'ie’l in the Lords Spirkual ta'tryr 
and be tried, as other Peers, who* are noble bydefeent. Not that 
the Commons aie diilatisfied with this, if this were the only 
matter : the Lords Spiritual, in all probability, by their learning 
and integiit):, would greatly atlift at die triai of Peers ; and the 
Commons are well enough difpoied: to let in thofs noble Prelates 
to any privileges, in point of trials^ which fliall be propofed by 
the Houfe of Peers : but that this is urged to make good the po-* 
fition laid down before. That, by this cUufe, the cmiOitution of 
the Court is qtiite altered ; it having been taken fbn law, that the 
Lords Spiritual are not to be tried as other Peers, or to be prefent, 
or vote at the trial of any other Peers, at lead out- of Parliament t 
far, as to their right in Parliament, how &r they are reflrained by 
their Canons ** agitare judicium,” how far thofe Canons have 
been received in England, and wliat the ufage of Parliamenjts has 
been, is not the prefent hufinefs. 

That, had this Bill come firfe down frotn the Lords, and the 
Commons had added a claufe. That no Commoner diould be 
tried for treafon but before all the twelve Judges, and by a Jury of 
twenty-four perfons j and to have taken away all challenges foe 
confanguinity (which, if it be conlidcred, is foraewhat of the 
nature of the Lords’ claufe, though it does not>go fo far) ; that if 
the liords had thought ht to have ufed the fame neafon for dif- 
agreeing m fuch a claufe, as tlie Commons, had done in the prefent 
cafe, “ That it was different from the defign of the. Bill that 
femc'reafons which the Commons received from the Lords 
at the laft Conference, if they had been delivered by. the Commons,, 
would not have been convincing to their Lordibips. 

That the Commons obfeivcd. That the Lords, in the claufe, or. 
ic their leafons, have not feated any caufe of obje<3;ion to the 
ffxfeat method of their trials : and therefore the Commons wonder, 

that 4 



Af^dix^ 3 w ^ 3 ^ 

that) tlie LcWls '(as tiicy «3cprcflfe3 l3icin&^ in their reafonsy 
^onld condaiv^i ^hkt tbtif were diftin^lihed, ib as to be tnore 
eXpofcd in their trials'thari the meaheil; fubjed: ; fince the Com« 
mons do not find but that Uiey enjoy this great and high privifcge 
(upon which fo great a value has been juftly put) as fully as eVcr 
any ctf their noble aitceftors did. 

That it is by this priwlege that the body of the Peers has been 
preferved fo long: if any Lord, at any time, (hoiild be difpofed to 
expofe himfelf in defence of the common liberties of the people, 
the Commons are a fecurity to him againft being opprcffed by 
falfe accufations : twelve of them muft agree to find a Bill, before 
he can be indided : and that Bill cannot be found, but upon the 
oaths of two credible withefies. 

That the Commons look upon the method of trials, which 
the Lords would alter, to have been as ancient as the conftitution 
of the Government : 

That it appears in the year books, to have been pradlied in 
the firft year of Henry the Fourth j and to have been well known 
at that time. 

That indeed, it cannot be fuppofed to have been an innovation 
then : the Lords, who had juft before depofed King Richard IL 
were too great to fuffer fuch an innovation and Henry the IVth’s 
title was not fufRciently eftabliftied to attempt it. 

That the reafon, why no elder inftances of proceedings before 
file Lord High Steward are to be found, is this; — ^that this very 
Henry the IVth, whe'n Duke erf” Lancafter, was the laft High 
Steward who ever had any fixed intereft ih the office-; fo that, the 
office being fo long fmee ceafed, all the records arfe loft ; and the 
very nature and power of the office; except in this infiance of 
laying •of Pecr-s, and determining claims at Coronations, is loft : 
But, finceithat’ time, die High Steward being only pro onfca vice, ’ 
;the proceedings iare -commoflly traiifmitted intb'other and 

come to be found. 

That the Commons obferved. That, if there be any objedion 
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method pf trying of it amfthcfowdpdpira^itppoir^ 
tipnjp£|)artialiiy, and anfw?wift ia,foof|h#i9g of a, JWgh St3ptvi^<l^ 
or in the High Steward th® Eec^ t»y * 

him: and the Conu^ems nf&JtB^UiirsK ip,l;p fuphkind 

iuppofals. 

That) as to the partial conftituting of a High Ste,w^d| 
laay'be ^ppofed, it is an obje<3^n to the coid^itution) which intrads 
the Crown with thc^ adminidration of jndice : that fuppoial majr 
as well extend to the conftituting the Judges, and the Sheriffs, and 
every other part of the adminidration : and that if, upon fuch a 
luppofal or didrud, the remedy mud be, to take that part of the 
adfninidratioa out of the Crown (as is done in this cafe), the fame 
reafon mud carry the thing fo far, that the nature of the govern- 
ment will be altered. 

As to the partiality of the Lord High Stei^rd, and the Peers, 
the Commons are unwij^ing to fuppofe, that it is poflible that 
twelve PeerS’fhould be ever found (for that number mud agree, 
or the perfon accufed is fafe) who can fo far forget their honour, 
and the noble order they arc of, as, for revenge or interedi to 
lacrihee an innocent perfon. 

But that, if the Lords will fuppofe that fuch a number of Peers 
may be capable of being engaged in fo ill and fo difhonourable 
things, then the Commons think themfelvcs excufed, if they;, 
fuppofe, that other pafSons and motives may aUb prev;ul upon 
the Peers i fuch as pky in friends, partiality in relations, and 
the confideration of their own fafety in the cafe of accomplices ; 
apd that ^mpd men, efpecially EngUfhmen, enter unwilling inta 
iT^^ttecs of blood. 

Tlji^t the mod indldkrent Peers will « be mod likely to abSeat 
themfelves, either from a confideratiofi of didatisfyifig the Crown/ 
on the pne hand, or drawing on themfelves the mifehiefe qf a 
breach with, the %aily of the perfon accufed on the other (for itj 
is to be obferved, that a leditution of the famUy follows generally^ 



% a fliort time) j or, at leaft, the? love o# ieourity and care of not 
engaging too far : for (w^hkh* for tbe mod part, 

happen in unquiet and troubkforne time?) will keep indifferent 
men away.. 

But that the care for a friend- wUl not fail to bring friends to 
the trial : the concern to preferve their family from that ftain, 
will bring relations : and, if there be any accomplices, they muft 
be ready, for their own fakes, to acquit die apcnfed’: and that pro- 
bably their number tiiuft be coq^derabld'in thejfe cafes for it is 
not to be imagined, that a Lord can enter into thofe bafc and 
deteftable adions, which may be performed by fingle perfons, 
fuch as poifoning or aflaffinating the Prince. 

That the treafons, in which it can be imagined that Lords 
may be engaged, may be fuch as arife from fadlions in the ftate ; 
in which many muft be engaged : and if fomo accident difcover 
fufficient matter for a charge againft one of the party, the reft, 
who are concealed ftill, will have as good right to try their con- 
federate, as any indifferent Lordj and no doubt but it is' their 
intereft to acquit him ; and how for, at fome times, this alonc may 
go towards turning the fcale of jufticc, may deferve to be confi- 
dered j cfpccially in times (which may happen hereafter, becaufe 
they have happened heretofore) when there may be feveral titles 
fet up to the Crown„and great parties formed. 

That this is a law which is to have a ;perpetaal continuance : 
and that the fome loyalty, wifdom, and zeal, which appears now 
ia their Londdiips, fliould be derived down to all their poflerity, is 
a thing rather to be wiftied than depended upon. 

That if, therefore, the claufe has a tendency towards letting in 
an impunity for treafon, the Commons look upon iherafelvcs as 
jufti^d in difagreeing to it : 

For that they think it obvious, to every one, of what confe- 
quence it will be to the Conftitution, if fuch a body as. the.Peers,< 

wJboi. 
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iwhotiavc already fuch high privileges of all forts, fliould hare 
impunily for treafon added-; and what that nwift naturally end in. 

That the Commons agreed with the Lords, That a good cor- 
rcfpondcnce between the two Houfes is of neceffity, for the fafety, 
dionour,and greatnefs.of the nation-: and can never think, that it 
is to be interrupted by their refiafing any thing which may en- 
jdangcr the Conftitution ; affuring them, the Commons will never 
•fail in improving the true intcreft of the Lords: But they per- 
fuade themfelvcs, that -the Lords will be of opinion. That to in- 
^oduce any thing which tends to an impunity for treafon, is nei- 
ther the true interefts of the Crpwn, the Lords, or the Com- 
mons. 

THAT the Managers for the Lords, who fpoke at this Con- 
•ference, were thc^Duke of Bolton, the Marquis of Hallifax, the 
£arls of Pembroke, Mulgrave, Stamford, Nottingham, Rochef- 
ter, and Monmouth. 

That the fubftance of what was faid by (3ie Managers for the 
Lords was. That the Lords were forry to be of any opinion dif- 
ferent from the Commons, efpecially in a claufe of fo great im- 
portance, which did concern not only their well-being, but their 
very being : That they had not differed from us in any thing pro- 
pounded for our fecurity, and hoped we would have the fame 
confideration for theirs ; That nothing was fo proper for a Parlia- 
ment as to provide defences for 4nnoeency in ill -times^ Neceffity, 
in good prudence, puts us upon it. And though thefe were good 
times in refpedl of the prefent Government, they may fay, they 
are unquiet and unfafe.: And what but a good Prince wiH ever 
pafs fuch Jaws as the-fc are ? This is the moll proper time to pro- 
vide for the fubjedl. For a good King would be willing, not 
only to pretefl: them while he UveSj but to provide for their feeu- 
xity after his death. 

That 



T£tat tHis concerned not only themfelves ; and therefore they*' 
would' Q>eak the more fredy : It is too narrow a confideration for' 
a Parliament to> feek only our prefent ends : Our arieeftors had 
forther thoughts And they did not doubt but we Ihould have fo* 
too. This daufe is not for the Lords’ fake alone : There can no 
good be done; ih' times, of trouble, and invallon of rights, but by 
agreement of both Houles : There mufo be a concurrence of the 
greateft part of the Lords,-and the greateft part of the Commons^ 
to maintain the Government' of England: There may come a- 
Prince; wdien weare dead and gone, tlmt may endeavour to invado 
the liberties of the people : And then the Commons would be- 
glad to have the concurrence of the Lords : And delired we would 
confider in fuch a cafe. Whether it would not be a great difeou-.- 
ragement for the Lords to:a£t j unlefs they might be as fccure, at 
leaft, as the Commons: And there maybe fuch Princes. Is it‘ 
fitting, that part of the Government, which is fo necelTary in their 
concurrence, Ihould be under fuch terms for their lives, that they.- 
dare not- oppofe them with vigour ; nor adt, becaufc they lie under- 
fhacklcs ?' 

That the Lords would do what was juft, though this claufot 
lliould not pafs : But they would be loth, that thofe Lords, that* 
preeminent for their public fervice, Ihould be eminent for their> 
fulFferings for it. 

That, in the cafe of impeachments, which are the groans- of the- 
people, and:for the higheft crimes, and carry with them a greaten 
fUppolition of guilt than any other accufation, there all the Lords * 
muft judge : But when there comes a 'private profecution, which 
may proceed from - the influence of particular men ; then a Lord^ 
lies under the hardlhip of being tried by a few Peers, chofen to try. 
him } when all the** people . may figh >and wifli -for him : • But fuch 
a daufe would do him .more; good* 

That, fuppofe an ill Minifter Ihould apprehend anumpeach-* 
ment . iu Parliament, what manner of way could - that man hope 

bettet 
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bcttei^o^icome off by, thaa being tried bcfo« a ParTkiiieni 
■fiUj wihcre his judges may be^cho£fcn fb partially. As he ffaH 
•borne off j and it ihall be iaid, no man oaa legally undergo two 
rtrials for the lame offence. 

That this way of trial was not anclenter than Henry die Vlllthii 
That it was brought in then to take off thofe that he did not like : 
That, in his time, the Duke of Buckingham was taken in 
this manner, by Cardinal Wolley : That Anna Bullein con- 
demned by her awn Father : And afterwards, a party was chofen 
-to condemn the Duke of Somerfet, and the Duke of Northum- 
•berland. That the cafe of the Earl of H. i H. 1 V, ds :no good 
■Cafe, nor truly reported j for the Parliament Rolls, 2 H. IV. 
mention bis being beheaded by the rabble in Effeac. • 

That this does not alter tlie Conftitution any more than as, in 
fome fenfe, every new' law may be fiid to alter the Conftitution:: 
And the Cornmon® 'fay it is altered ; becaufe, .formerly, it was by 
a fet number ; and now all muft appear : That does not feem to 
alter the Conftitution ; for the High Steward now may fummon 
them all.: The Lord High Steward formerly fummoned the 
*Court j he ftimmons it ftill : Tbe nature of the Court is not al- 
tered by the'majus or minus, any more than the King’s Bench 
•ceafes to he the Fame Court, when there are three or four Judges 
in it. 

That though this.claufe did not, as was l^d, purfuc the end of 
the Bill j yet either Houfe has a power of adding what they think 
.may make it better : And though this is not of a diffbirent nature, 
therb have been inftances of additions of different natures : But 
this is fo far from it, that it agrees entirely with it^ and is as fuit- 
able and neceflary as any part of it. 

That the Commons were not well fatisfied, when the commif- 
fions of the Judges run durante bene placito : And could it be 
thought reafonable, that the Lords, who are the fupreme judi- 
cature, ftiould not flay in their lives quamdiu fc bene gefferint ? 

And 
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And, that tliough the King does now appoint the flieriffs, it 
was not always fo : and, fince the Crown has made them, the 
Commons have this for their fecurity. That they may challenge 
thirty-five of the panel, peremptorily ; and all the reft, for caufe. 

But that the judges and flieriffs are made before the crime 
committed j fo that it is impoflible for the judges or flieriffs to 
have a prgudice againft any man : but the Lord High Steward is 
appointed after they know the prifoner ; and he fliall be tried ac- 
cording to the humour of the times they are in. There may be 
Lords inclined one way and the other : but, in this cafe, there is 
a ftrong thing joined with this pafllon ; which is, their making 
their own fortunes by ferving the prefent times. 

That, fince the trial of Peers, in time of Parliament, muft be. 
by the whole Houfej where is the inconvenience, thar at alt 
times they fliould be tried as in Parliament ? It is a little favouc 
the Lords aflc in this claufe, confidering the privilege of Parlia- 
ment, for three years laft paft, has been always fubfifting, and is 
like to continue fo during this war : fo that the objedtion is taken 
away as to the prefent Government : for they will have the ad- 
vantage of a parliamentary trial : and poffibly, in times to come, 
there may be an inquifition for what is done now : and it will be 
well to have the faireft way of proceeding in that matter. 

That, in the cafe of the Lord Delamere, feveral Lords were 
then in town * j and there were a great many of thofe Lords 
not chofen : And it is a great queftion. Whether that noble Lord 
had come off/as he did, if he had not received fuch notice from 
the Grand Jury, and every thing had not been made out fo plain. 

• See in the State Trials, VoL IV. N* England,” ** The Lord Prefident of tlie 
137, p. 210, the names of the Lords fum- Council,” The Lord Steward of the Houle, 
moned by Lord JeiFeries, appolnv!d Lord hold,” The Lord Chamberlain of the 
High Steward for the trial of Lord Dela- Houfehold,” The Treafurerof the Houfe. 
mere, in 1685 ; amongll whom were feveral hold,” « The Mailer General of the 
of the great officers of the Crown, and Ordnance,” Lord Godolplun, and Lord 
others devoted at that time to King James Churchill.” 
the Ild.— ** The Lord High Treafurer of 

Voi.IV, Yy 


That 



34^ N“ '3 . 

That ihe afgument ufed by your Managers, “ That they (^ould 
**. not allow any thing that tends to any itnpunity,” is a very large 
aiTertion ; and maybe an argument againll the Bill; becaufe it 
may happen, that by giving a copy of the indidlment, and witnefles 
being upon their oaths, a guilty man may efcape j and then he 
has an impunity. This is not intended : All that can be done 
in theie cafes is, to put in Aich reafonable caution, and ib far as a 
Bill can provide for. 

That this claufe could not extend to the Bilhops, for it relates 
only to trials out of Parliament ; and they are only Peers in Par- 
liament, where they take their privilege to hea r, and then go out 
again, and do not vote in blood : and, by the word Peerefs, it 
muft be underftood of fuch Peers only, as are Peers in refpedl of 
their blood. 

, That the Lords were of opinion. That * Peers were fufficient 
to condemn a Peer: but this makes no alteration in the argu- 
ment; for there is not much more difficulty in getting twelve 
than feven : Indeed, there might be a great difference, where a 
Crown or Government was not concerned. 

That the excellency of a jury is. That they are taken ex vici- 
neto : What is the reafon of this ? Why, in cafe of falfe wit- 
neffes, it is his neighbour that is to fave the man : but what fe- 
curity ha.ve the Lords, when the Lords are picked out to try 
them, who are not of their acquaintance ; and the Lords, who 
know the whole courfe of their lives to be contrary to what is 
fworn againft them, (hall not be chofen ? 

That it is implied by the commiffion of tlie Lord High 
Steward, That all the Peers fhould be fummoned ; for, by his 
commiffion all the Peers of the realm are commanded to attend 
upon him, and be obedient to him : fo-ethat the King does not 
only give liberty, but feems to command it. 

♦ Sic Orig, The blank was probably intended to be filled with (feven). See p. 3^9. 
ad in'.um. 

THAT 



jifpindiXi N* 347 

T HA T the Managers for the Commons, by way of reply, 

faid} 

That this claufe would alter the conftitution of this court, and 
thereby a very confiderable part of the conftitution of the Govern- 
ment i and that for the worfe. 

That it is not to be granted, that any new law docs altcr the 
Conftitution : 

That a new law may be made to ftrengthen or reftorc the Con- 
ftitution againft the abufes j it may be declaratory, it may afeer- 
tain the things that before were left to reafonable diferetion ; 
which are but circumftances and accidents ; and, notwithftand- 
ing fuch new laws, the fubftance of the Conftitution remains 
the fame : 

So that, by this Bill, the perfon indidled is to have a copy of 
his indidtment ten days before he fliall plead : Whereas now, by 
the Common Law, he is to have the indidlment read to him as 
oft as he needs and defires j and to have copies of fo much of it 
as he has occafion to ufe ; and reafonable time to plead : 

That by this Bill, he is to have his witnefies fworn j which, 
in fome learned men’s opinions, was the law before : however, 
it is but a circumftance added to the teftimony : 

That by this Bill he is to have a copy of the panel before the 
trial : whereas, by the courfe now ufed, he hath a copy- a rea- 
fonable time before : 

And, tha^ by the law now, he is to have a reafonable time 
to prepare '^for his trial ; which time this Bill afeertains by a 
number of days. 

But that the alteration, by the claufe in quefiion, is in a moft 
fubftantial part j and which highly afFeds the Conftitution of the 
Government. 

That our government is a monarchy : Ind it is a main part of 
the King’s authority to adminifter juftice by officers of his own 
appointing. 

Y y a That 
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T&it the^ King makes iberiS j who*, for the^ trial of a Com<- 
moner* returns fo many freeholders as are competent. 

That the King makes the High Steward’} who,- for the triaji 
of a Peer, fummons> {o many Peers as are fufHcient. 

That, taking away thefe powers from the High Steward, and 
fherifi^ it takes fo much- from the regal authority and it will 
amount to no lefs than to render the fubjefts independent on the 
Grown, in the pleas of the Grown ; wherein, above all other 
things, the life, peace, and fafcty of the Govemnoent is con*- 
cerned.- 

That, if a like claufe were brought in. That every Gommoner 
thould be tried by all the freeholders of the county that would, 
appear, or fuch of them as they fhould depute, it could not well 
be denied, that this were a change in the Gonftitution of the 
Government. 

That it may as well be faid; That' it is not any altering of 
the Conftitution, to divert: the Crown of the power of making 
judges in courts of law and equity, and other- courts, or making 
juflices of the peace, and other officers. 

That it was granted ip Parliament,-by 28 Edward I. that the 
people of any county ffiould- chufe the fficriffs ; but thereupon 
enfued fucH fa&ious confulions and mifohiefs in the country, that, 
hy the defire of the people in Parliament,^ Edward.II. the power 
of making ffieriffs was fettled in the Crown. 

That, though the High Steward be faid to be th^ court ;; yet , 
the Peers Triers kre fo necefiary a part of the court; that the 
convidtion, or acquittal, depends entirely on them.: ainl there^ 
fore, not only the number of triers,. but' the nature of the court,, 
may properly be affirmed to be altered by this; claufe. 

That the Common||wre furprized when they heard it alleged; 
That this court, and of trial, was firft introduced in Henry 

the Eighth’s time, by Cardinal Wollcy, in the cafe of the Puke 
of Bucks j and that all trials of Peers before were in Parliament.. 

That- 
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Timt the ftatute made the 15th Edward III. manifeftly proves 
the contrary: It ordained, that Peers Ihould be tried by theb 
Peers in Parliament ; hut provides. That if any Peer would chafe 
to be tried elfewhere than in- Parliament, he might. 

That, indeed, the ftatute was repealed, 17 Edward III. becaulir 
it was fo injurious to the prerogative; But yet it fhews there was 
then fuch a- court, and courfe of trials as this, out of Parliament? 
for they could not, in Edward the Third’s time, divine, that; 
there would- be fuch a new court and manner of trial eredtedin 
Henry the Eighth’s time. 

That the trial of the Earl of H. i H. IV. reported in the Year 
Books is no more to be queflioned that any other cafe there r 
and it is cited as authentic by Stamford, in his learned Treatiie 
of the Pleas of the Crown : and his opinion alfo is. That this 
way of trial was meant by the ** Judicium Parium,!’’ mentioned in' 
Magni Charti : and Stamford is of great authority in this be- 
half } for that he was cotemporary to the reign of Henry Vlllth, 
and could not have been unacquainted with this innovation, , if 
fuch there had been made in that time ’ 

And that the very claufe of their Lordihips now in queftion,- 
doth affirm the legality of this way of trial-; for it diftinguifhes 
treafons which c orrupt the blood, from others ; and leaves all ; 
other treafons, and all felonres, to be tried by Peers fummoned by 
the High Steward, as it is- now ufed ; . which fhews too, that 
there is no great danger apprehended to the Peers by this kind, 
of trial.. 

That the Common? do not admit, that a Peer can be convi< 5 l- 
ed. by leven Peers there muft he twelve, at lead, to concur 
in the verdift: It is not only faid by Lord Coke, but the law 
is, That no man. lhall fuffer capitally ai^he King’s fuit, unlefs 

• Sec Stamford’s Picas of the Crown, manner tbi^ou^t of the K'gh Steward 
Book the 3d, ch. lit, intitled,. « Triall per appointed and f* 152# . 

to Pierts,? in which# he flates in what. 

his^ 



Kis offence be found by twenty wfouT at leaft, that iS| twdtd to 
find the indictment, and twelve to find the verdiCt *, 

And that there muff be twelve Peers agree in the verdift, waa 
refolved in the Lord Dacrc’s cafe, 26 Hen. Vlllth, which is re- 
membered in Moore’s Reports -I-. 

And the cafe of every Peer that has been convicted, is a proof 
of this : for it cannot be fhewn, that ever any Peer was convicted 
by fewer than twelve. 

The Duodecemvirale Judicium, fome time in ufe in foreign 
countries, was always approved, and eftablifhed by the law of 
England ; and underftood to be that authority, to vsfhich the deter- 
mination of contefted faCts is intrufted : and therefore, in all other 
commifiions and precepts, as well as thofe of the High Steward, 
wherein the command is in general words j (viz. to return or 
fummon tot et tales, fuch and fo many perfons, by whom the 
truth of the matter may be tried) j it is to 'be anfwered and per- 
formed by the bringing of twelve perfons, who are to agree in the 
determination of the matter inquired of. 

And, as to that claufe that requires all Peers to be attending, it 
is but a claufe of the fame form and nature, as is in commiffions 
of Oyer and Terminer, and other commilfions; and imports no 
more, than that all perfons fhould attend, who are required to do 
fo by law : and it can no more be inferred, from thofe words. 
That the High Steward is to fummon all the Peers; than, from 

“■dia, then the verdiil of tke greateft part 
of them is a good verdi^l, fo that there be 
12 or more ; therefore the ufe is, never to 
have lefs than 23 Peers for tryers ; becaufe 
‘‘ that is the leall number, to be fure of twelve 
to be of one mind/* 

t See in Moore’s Reports, p. 622, the 
four feveral points, which the Judges arc 
faid to have determined in this cafe of the 
trial of Lord Dacre. 


* Et nota, que le nomber dcs pieres, 
queux fount a tryer afeun feignieur, eft 12, 
ct oufter quants le Roy plcrra. Mes nemy 
d:deins ou defoubs le nomber dc 1 2. Come 
comirfen experyence nous infourma.” — 
Stamford, PI. Coro. P* 153. So in the 
Lord Dacre’s cafe, 26 Hen. ViJ||^portcd 
in Kelyng’s Reports, p. 56, ** 

was agreed by moft of the Judges, that 
if all the Peers do not agree, in their ver- 
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the Uk<e words in other commiffions, all the freeholders are to I» 
faiiimoned. 

It is^ the common notion of our law, that no man fhall be 
convicted of a crime, but by the unanimous judgment of twelve 
unexceptionable perfons fummoned by the King’s officer. 

The Commons have liberty of challenging ; becaufe that fear, 
or corruption, or other caufe of partiality, may be fuppofed among 
them. 

The Lords have no challenges : but all Peers are eileemed un- 
exceptionable, becaufe nothing fo mean and diffionourable is to be 
prefumed among them. ‘ 

Their Lordffiips anceftors chofe to diftinguiffi themfelves 
from their inferiors j and always claimed and enjoyed a privilege 
to be intrufted otherwife than the Commons are j viz. 

They are upon honour, not oath j 
Are not challengeable j 
Give their verdi£l feriatim j 
May have more than twelve on a trial ; 

And have claimed a liberty to eat or drink before their 
verdidl ; 

And they ufed to value themfelves upon thefe things, as dig- 
nities and privileges. 

Now the Commons, that are forbid to fpeak otherwife of the 
prefent Peers than of their anceflors, are to be excufed, if they 
‘think no otherwife of them. 

' That the. Commons obferved, what their Lordffiips had al- 
leged, concerning the inconveniencies or abufes that had been or 
might be in this way of trial, was grounded upon undue fuppofi- 
tions concerning the Peers, or upon miAakes, and not warranted 
by experience. 

That they thought it a ftrange andaBsign fuppolition, that 
a great and guilty minifter, finding- himfelf liable to an imp a h- 
ment next feffion of Parliament, ffiould, by his power, proc re 
6 himfelf 
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ivmielf .to be tried and acquitted by an inqueft i>f perlons, oh 
purpofe, by a plea of Autcrfoits acquit, to prevent a fecond and 
-true examination of his crimes ; for . lie mud; be firdindidfeJ of 
his treafon, and then run a hazard, whether his power will be, and 
continue, fufficicnt to oblige fo many Peers to acquit him by an 
untrue vcrdidl. 

That there is no example of this kind : and, if fuch an :unheard-> 
of proceeding fliould ever happen, it is left to confideration, 
whether a Parliament would not vindicate the kingdom againft lb 
grofs and fraudulent a contrivance. 

That, befides that, the court, as it is to be ordered by this claule, 
wotild 'be no lefs liable to .fuch abufe. 

That - their Lordlhips did not affign any f#fficient inftances 
•of injuftice in this court : and, perhaps, this .court hath con- 
tinued the moft unblemilhed, in point of juftice, of any court 
whatfoever. 

That, in the few trials which have, been there for treafon, 
there have been two acquittals; viz. the Lord Dacre, and Duke of 
Somerfet; beftdes that of the Lord Delamere. 

That the Duke of Northumberland’s crime was notorious, he 
having been in open rebellion, againft Queen Mary. 

That if the Earl of Wiltlhire had been forced to fit on the trial 
of his daughter Ann Boleyn, it feems to ihew a great fairneft: 
and, if the court-had been conftituted according to this claufe, he 
muft have been fummoned ; and if the trial had been in Parlia- 
ment, he, as well as other Peers, had been obliged to* pome.: but 
the tradition about that matter is redtified, by the difeovery made 
by a reverend -Prelate, in his Hiftory of the reformation (a book 
approved by ^eir Lc^lhips) ; where it is made appear, the Earl 
did not fit upon the trial of the Queen. 

But that, if all powq^lDuft be abolilhed which is poifible to be 
abufed, there moft be no power left to the King, or Lords, or 
Commons; and pethaqis there are not harder cafes to be ft»und, 

than 
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than thofe wherein all three have concurred ; of which the at- 
tainting Cromwell Earl of Efl'ex, without fuffering him to come 
from the Tower to be heard, is an inftance 

That, if any inquifition may be made into what is now doing, 
it were better to lay alide the claufe, that nobody may have any 
dependance, but upon the fafety of the prefcnt Government. 

That the High Steward is made pro hac vice, or after the crime, 
is no fingnlar thing. 

The Jurticcsof Oyer and Terminer, and of Gaol Delivery, are 
generally made fo twice a year, or oftener ; and Sheriffs are ap- 
pointed in every year, or oftener ; and all hold their places during 
the King’s plcafure. 

And, notwithftanding this claufe, the High Steward is ftill to 
be appointed by the King, in the fame manner as before : and in 
all ti’eafons, but thofe mentioned, and in all felonies, he continues 
to have the fame power of trying a Peer by an inqueft of Peers, 
fummoned by his precept, as is now ufed ; by wljicJi alone the 
lives and fortunes of Peers will remain expofed to as much danger 
as they were, if any there were, before this Bill. 

That the Commons acknowledge they have known, that when 
a Peer hath flood indifted, fitting a Parliament, the indidlmcnt 
has' been, by the King's writ of Certiorari, removed into the 
Houfe of Peers, there to be tried by all the Peers : but they ds 
not know, that of neceffity that muft be done, or that fuch Peer 
• niay not be tried in the ordinary court ; and it would be highly 
inconvenient, in cafe of long adjournments, if it might not fo 
be "|-. 

But that it is no concluding argument, that, becaufe there is 
this extraordinary way of trial by all the Peers, therefore the 

• Sec this cafe of the Earl of Effex, Lord Delamere’s plea on this point, and the 
before p. 84, N» 19. and the note. Lord High Steward’s Lord Jefferies’ an- 

f See the note in p. 336, wliich refers to fwer to it. 

Z z 
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ordinary. 
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ordin»y, by a number of Peers, ihould be taken away j no moro' 
than that, because there is fuch an ordinary, therefore the ex- 
traordinary ihould be taken away. 

That there is alio another way of trial, which, in capital 
offences, concerns the Peers too j that is, by a Jury of Freeholders, 
which their Lordihips, in this debate, did commend ; becauie 
thofe Freeholders were of the vicinage, and the priibner might 
challenge thirty-five without caufe, and any of the reft of the 
panel for caufe : and by this the Peers, as well as Commons, are 
to be tried, in an appeal of murder, rape, or other felony : but it 
is fuppofed, their Lordihips will not allow it a good argument, 
that therefore they ihould be ordered to be tried fo in treafon, 
and indidlments of felony j but they hold it a privilege to be tried, 
in fuch cafe, by their Peers, in the manner now ufed. 

But that the method of trial, appointed by this claufe, is worfe 
than any of thofe now in being j and it has nothing of the nature 
or virtue of a trial in Parliament ; for the Lords’ Houfe hath 
power to fend for, and caufe all Peers to come, as they did upon 
the trial of the late Lord Stafford : but, to this intended court, 
none are to come, but fuch as voluntarily will : nor is it required 
that there ihould be twelve, or any certain number j if but two or 
three appear, it is enough ; and probably none will come, but the 
accomplices and abettors, and fiivourites, friends and relations of 
the party : nor is it poflible to bring together all the Peers there, as 
in Parliament •, for, in Parliament, the Houii of Peers may appoint 
or adjourn the proceedings at or to any time or times, and as 
often as they think fit, till the Houfe be full : but the proceedings 
of this court, before the High Steward, is the work but of one 
day. 

That, in the laft place, the Commons replied. That they did 
not find reafon to pafs this claufe, from what was fo much preffed 
by their Lordihips, viz. That the claufe did provide for fuch 
defence for the Peers, as would encourage them to venture 

to 
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to join boldly with the Commons in aflerting the jpublic li» 
berties: 

For the Commons do not find, that, by the prefcnt conftitution, 
the lives and fortunes of innocent Peers are, as their Lordfliips 
intimated, expofed to the will of a great and malicious Minifies : 
and, if they were, they do not fee that they would be protected 
by this provifion, fince it extends but to fome treafons, and to 
no felonies : and they may fay, it does not deferve the name of 
Adventure, for their Lordfliips to adl only upon terms of perfeil 
(afety. 

And that, on the other hand, the Commons apprehend it 
would afford too great a prolpedt of lafety to guilty Peers j and 
might embolden them to attempt againft the Crown, or the 
public liberties. 

That the Commons acknowledge, that thele are good times ; 
and, if they are unquiet or unfafe, it is in relation to the Crown, 
and not to the Peers : the Peerage is in no danger ; the Peers 
have power enough ; and the Crown hath not too much ; nor 
ought to be rendered lefs fafe. 

That, therefore, the Commons would infill upon the old ways j 
keep the balance of the Government as they found it j and not 
change th® laws of England, which hath been hitherto ufed and 
approved. 


( Lords Journals. ) 

Die Luna, 18’ die Januarii, 1691* 

THE Earl of Mulgrave reporteSi from the Lords’ Com-* 
tnlttees appointed to infpcdl Commilfions for Lords High Stewards, 

Z s a upon 
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upon trials of Peers out of Parliament, ** That the Committee 
** had examined all the Precedents fince Henry the Vlllth’s time, 
** and one in his time ; one of which Precedents they have 
" ordered to be brought into the Houfe ; and they find that 
“ every High Steward for fuch trials is direfted, by Commif- 
“ fion under the Geat Seal of England, to fummon every perfon, 
** who is a Peer to the faid perfon tried ; and that every precept 
“ ifiucd from him is according to the fame tenor j (videlicet). 
That every Peer Ihould be fummoned:” but they have alfo 
found, that in every return of fuch precept made by the Serjeant 
at Arms, there is mention made of a fchedule or lift of fome 
*' particular Peers which he had then fummoned, contrary to 
** thofe general words both in the commiffions and precepts ; 
** which fchedule or lift yet does not appear on any record, 
** or in any office j nor will any perfon own the delivery of 
any fuch lift, in order to thofe trials which, have been of late 
“ years.” 

Then part of the proceedings upon the trial of the Duke of 
Norfolk, were read, out of the record. 

And after debate thereupon, and commiffions for Lords High 
Stewards ; 

The queftion was propofe^ 

** That it is the opinion of this Houfe, upon fearch into 
“ the Precedents of all the commiffions of High Stewards, 
‘1 fince the reign of King Henry the Vlllth,. That, .both by the 
“ King’s commiffions to the feveral Lords High Stewards, and 
“ by the precepts from the Lords High Stewards purfuant to 
thofe commiffions, all the Peers of England were diredted, 
under the Great Se^, to be fummoned to the trial of every Peer 
“ that was to be trie*’ 

The previous queftion was put. 

Whether this queftion fhall be put.” 


It 
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It was rcfolved in the affirmative. 

Then the main queftion was put, 

** That it is the opinion of this Houfe, upon fearch into 
** the Precedents of all the commiffions of High Stewards hnce 
the reign of Henry the Vlllth, That, both by the King’s 
** commiffions to the feveral Lords High Stewards, and by the 
** precepts from the Lords High Stewards, purfuant to thofe 
commiffions, all the Peers of England were diredted, under the 
** Great Seal, to be fummoned to the trial of every Peer that was 
** to be tried.” 

It was rcfolved in the affirmative. 
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Die Mercuriif Prtmo dk Mail, 1689 . 

Mr. Petyt's Report on Delays of fudgmentSt ^c. 

T H E Earl of Huntingdon acquainted the Houfe, That he 
was ordered to report, from the Committee of Privileges, 
That, they finding the Statute of 14 E. III. cap. 5. intituled, 
** Delays of Judgments in other Courts fhall be redrefifed in Par- 
liament,” is ftill in force j by which Statute it is enacted. 
That at every Parliament (hall be chofen a Prelate, two Earls, 
and two Barons, who fliall have commiffion from the King, to 
hear, by petition, all complaints of delays or grievances done to 
“ them, in the Chancery, King’s Bench, Common Pleas, and 
** Exchequer:” Upon which, their Lordlliips having advifed 
with Mr. Petyt, he delivered in a Report in writing, which their 
Lordfliips offer to the Houfe to be read j which was read j (vide- 
licet,) 

** As concerning the Statute of the 14 Edw. III. whereby 
it is ordained. That delays of Judgments in other Courts, 
fhould be redreffed in Parliament.” 

** The Statute recites, That divers mifehiefs had ^lappened, for 
that in the Chancery, King’s Bench, Common Pleas, and Ex- 
** chequer, &c. judgments had been delayed, Ibmetimes for dif- 
** ficulty, and fbm^imes for divers opinions of the Judges, and 
** fometimes for Iroer caufes j for which reafons it was enadted. 
That at every Parliament there fhould be chofen a Prelate, two 
** Earls, and two Barons, who were to be commiffioned to hear, 
** by petition, fuch complaints of fuch delays and grievances, and 
a « to 
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** to caufe to cOme before them the Judges, and the tenor of 
the records and procefles of judgments fo delayed ; and, by 
** advice of the Chancellor and the Treafurer, and the Juflices of 
both Benches, and as many of the King’s Counfcl as they fliould 
** think fit, to diredl what judgment the court ihould give. 

** And in cafe it Ihould feem to them, that the difficulties be (6 
great, that they may not well be determined without aflent of 
the Parliament, that the faid tenor or tenors fliould be brought 
** by the faid Prelate, Earls, and Barons, into the next Parlia- 
** ment j and there a final accord fliould be taken, what judg- 
ment ought to be given in the cafe.” 

“ I cannot now tell how well the ftatute was executed in 
<« every Parliament in the long reign of Edw, Illd ; but, no 
** doubt, many examples may be found in the execution thereof 
** among the records in the Tower. 

** And this is certain, that, in 9* Rich. Ild, there was a com> 
“ miffion granted, wherein this Statute of the 14th of King Edward 
“ the Illd. is recited at large. The cemmiffion was made to thir- 
teen Commiffioners, de audiendo Querelam Thomae Lovcl, de 
“ Affenfu Parliamenli ; commanding the Chancellor, the Trea- 
furer, the Juftices, and others of the King’s Counfcl, to at- 
** tend and affifl the faid Commiffioners. 

" So that I conceive the Statute 14’ Edw. Illd. is ffiU in 
“ force i but there arc two things, which will be necefilary to 
“ put it in execution. 

“ The firft. is. That fuch Prelate, Earls, and Barony 
“ muft be nominated by Aflent of Parliament. 

“ The fecond is,That there muft be a Commiffion un- 
** der the Great Seal granted by the King to them. 

'# 
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Extras} from Parliamentary Hiftory, Vol. VI. p. 464. 

Remouftrance to Charles the Firji, from the Houfe of Commons, 
refpeSiing fame Exprefions in his Speech on the SubjeH of the 
Duke of Buckingham, Anno 1626. 

Moft Gracious Sovereign, 

TT 7 HERE AS your Majefty hath been pkaled of late, at 
V V fundry times, and by feveral means, to impart unto us 
your royal pleafure, touching fome paflages and proceedings in this 
prefent Parliament : we do firft, with unfpeakable joy and com- 
fort, acknowledge your Majefty’s grace and favour, in that it hath 
pleafed you to caufe it to be delivered unto us, by the Lord 
Keeper of your Great Seal, in your own royal prefence, and before 
both Houfes of Parliament, That never King was more loving to 
his people, nor better affecSted to the right ufe of Parliaments ; 
withal profefling your moft gracious refolution to hear and redrefs 
our juft grievances. And, wkh like comfort^ we acknowledge 
your Majefty’s goodnefs fliining, at the very entrance of your glo- 
rioujUpign, in commanding the execution of the laws eftabliftied 
to preferve the true religion of Almighty God, in whofe fervice 
confifteth the happinefs of all Kings and kingdoms. 

Yet, let it not difpleafe your Majefty, that we alfo exprefs fome 
fenfe of juft grief, intermixed with that*great joy, to fee the care- 
ful proceedings of our fincere intentions fo mifreported as to have 
wrought effects unexpefted, and we hope undeferyed. 

Firft, touching the charge againft us in the matter concerning 
Mr. Coke : — We all fincercly proteft. That neither the words 

mentioned 
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illCntibned in your Majefty’s meflagc, nor any other of feditious 
cffFeil, were fpoken by him j as hath been refolved by the Houfe, 
without one negative voice. Howfoever, in a fpeech occafion- 
aily uttered, he did let fall fome few words which might admit an 
ill conftruaion, whereat the Houtip being difpleafcd, at the deliveiy 
of them, as was -expreflcd by a general and inftant check, he forth- 
with fo explained himfelf, and his intention, that, for the prefent, 
we did forbear to take them into confideration, which lince we 
have done : and the effedt thereof had before this appeared, if, 
by importunate bufinefs of your Majefty’s fervicc, we had not 
been interrupted. 

The like interruption did alfb befal us in the cafe of Dr. Tur- 
ner j wherein the queftion being formally ftated, a refolution was 
ordered to have been taken that very day, on which we received 
your Majefty’s command to attend you. 

But, for our own proceedings, we humbly befeech your Majefty 
to be truly informed, that, before that overture from Dodlor Turner, 
(out of our great and neceflary care for your honour and welfare 
of your realm) we had taken into ferious confideration the evils 
which now afflidt your people, and the caufes of them, that we 
might apply ourfelves unto the fitteft remedies : in the purfuit 
whereof, our Committees (whatfoever they might have done) 
have in no particular proceeded otherwife, than either upon 
ground of knowledge in themfelves, or proof by examination of 
witnefTcs, or .other evidence. — In which courfe of fervice for the 
public good, as we ’have not fwerved from the parliamentary 
ways of our predeceflbrs, fo we conceive that the difeovery and 
reforming of errors, is fo far from laying an afperfion upon the 
prefent time and government, that it is rather a great honour and 
happinefs to both, yielding matter to great Princes, wherein to 
exercife and illuftrate their nobleft virtues. 

And although the grievous complaints of the Merchants from 
all parts, together with the common fervicc of the fubjedls well 
VoL. IV. 3 A affedted 
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afFe(3:ed to thofe who profefs our religion, gave us occafion to) 
debate fome bufinefTes that were partly foreign, and had relation^ 
to affairs of ftate; yet we befeech your Majefty to reft affured, it 
was exceeding hir from bur intention, either to traduce your coun» 
iellors, or difadvantage your negocktions.. 

And though fome examples of great and potent Minifters or. 
Princes, heretofore queftioned in Parliament,, have been alleged 
yet was it without paralleling your Majcfty's government, or 
councils, to any times at aU, much lefs to times of exception. 

Touching the letter of your Majefty 's Secretary it was firft 
alleged by your advocate for his own juftification, and after, by 
diredtion of the Committee, produced to make good his alle- 
gation. 

And for the fearch of the Signet Office the copy of a letter 
being divulged, as in? your Majefty’s -name, with pregnant caufe of 
fufpicion, both in the body and diredion thereof, to be fuppofi- 
tious j the Committee out of delire to be cleared therein, did, by 
their order, fend Ibme of themfclvcs to the Signet Office, to 
fearch whether there were any records or letters of that nature, 
without warrant to the officer for any, much lefs for a general 
learch. 

But touching public Records <— -we have not fbrborn, as often 
as our bulineiles have required,, to make learch into them 
wherein we have done nothing unwarranted by the laws of your 
realm, and the conftant ufage of Parlianoents.— -Ai}d if, for the 
eafe of their labours, any of our Committees have delired the help- 
of the officers repertories, or breviats of diredtion, we conceive it 
is no more than any fubjedt, in his own al^irs,. might have ob- 
tained for ordinary fees. 

Now, concerning your Majcfty’s fervants, and, namely, the 
Duke of Buckingham we humbly befeech your Majefty to be 
informed by us your faithful Commons, who can have no private 
end but your Majcfty’s lervice, and the good of our country, 

1 “ That 
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'** 'I'hat it hath been the ancient, conftant, and undoubted right 
>and ufage of Parliaa>ent$, to queftion and complain of all perfons, 
of what degree focver, found grievous to the common wealth, in 
abufing'the power and truft comnvittcd to them by their Sove- 
reign.” A courfe approved, not only by the examples in your 
father's days, of famous memory, but by frequent precedents in 
the beft and moft glorious reigns of your noble progenitors, ap- 
pearing both in -records and hiftories without which liberty in 
Parliament, no private man, no fervant to a King, perhaps no 
xounfellor, without expofing himfelf to the hazard of great en- 
mity and prejudice, can be a means to call great officers into 
queftion for their mifdcmeanors ; but the common wealth might 
languifti under their preflures without redrefs : and whatfoever 
we ftiall do accordingly in this Parliament, we doubt not but it 
ffiall redound to the honour of the Crown and welfare of your 
■fubjedts. 

Laftly, we moft humbly beftech your Majefty gracioufly to 
conceive, that though it hath been the long cuftom of Parlia- 
ments to handle the matter of fupply with the laft of their bufi- 
nefles ; yet, at this time, out of extraordinary refpedl to your per- 
■fon, and care of your affairs, we have taken the fame into more 
ipeedy confideration; and moft happily, on the very day of your 
Majefty’s inauguration, with great alacrity and unanimous con- 
tent, after a fliort debate, we grew to the refolution for a prefent 
fupply, well- known to your Majefty. 

To which, if addition may be made of other great things for 
your fervice, yet in confultation amongft us, we doubt not but it 
will appear, that we have not receded from the truth of our firft 
intention, fo to fupply you, as may make you fafe at home and 
feared abroad j efpecially if your Majefty fhall be pleafed to look 
upon the way intended in our promife, as well as to the meafure 
of the gift agreed. 

3 A 2 


With 
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With the like humility, we befeech your M^efty not to give 
ear to the officious reports of private perfons for their own ends» 
which hath occalioned fo much lofs. of time j nor to judge our 
proceedings whilft they are in agitation, but to be pleafed to ex-r 
pc6t the iflue and conclufion of our labours j, which, we are con- 
fident, will manifeft and juftify to your Majefty the fincerity and 
loyalty of our hearts, who ffiall ever place in a high degree of 
happincfs the performing of that duty and fervice in Parliament, 
which may moil tend to your Majefty’s honour and thp good of. 
your kingdom. 
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Extras from the Lords Journal^ the Z()tb cf November^ 1667 . 

Report of the Free Conference touching Lord Clarendon's 

Impeachments 

N ext, the Lord Chamberlain, and the other Lords ap- 
pointed to manage the Free Conference with the Houfe of 
Commons yefterday, reported the fubftance and effeit of the faid 
Free Conference, as folio weth; i.> • 

“ This Conference was managed, on the Houfe of Commons 
** part, by Sir Robert Howard, Mr. Vaughan, Mr. Swinfin, and 
“ Mr. Waller. 

The introdudlion- was made by my Lord Chamberlain j who 
“ told the Commons, That this Free Conference was defired by 
“ them } and, though that Houfe had lately declined giving the 
Lords a Conference when defired, yet the Houfe of Peers, upon 
** this occafion, had difpenfed with fome forms, to keep a good 
" correfpondence with the Houfe of Commons, and were willing 
“ to confer freely with them,. and ready to hear what they had to 

“ Sir Robert Howard was- the firft'that opened the bufinefi. 

“ He faid. This Conference was not upon particular account of 
any perfon, but in relation to public juftice. 

“ The Lords clofed in the fame, and welft- very glad it was fo 
"underftoodi for they had no particular regard to the Earl of 
Clarendon in what they had refoived, but to the jufiice of the 
« kingdom j in, the aclmmiftratioa whereof in. this particular; 

“ nothing was ordered in the cafe of the Peer now. impeached; 

. “ which: 
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which they Should not have infixed upon in the cafe of any 
'** Commoner. 

Then Sir Robert Howard and the reft of the Commons pro- 
" ceededj and made the fubje<ft matter of this Free Conference 
“ to be fome of the reafons formerly given by the Houfe of Com- 
** mens, which they enforced what they could j and the proceed- 
** ings of the Earl of Strafford’s cafe, the Archbifhop of Canterbury, 
** Lord Keeper Finch, and Sir George Ratcliffe’s — but the pre- 
cedent chiefly prefTed was, the Earl of Strafford’s ; on which, 
by large difcourfe (which intimated their infifting mainly on 
that) they urged, that precedents did fhew beft the courfe of 
" Parliaments, which was the law of Parliaments ; and that the 
** precedents they had vouched, efpecially that of the Earl of 
** Strafford’s, were clear in the point ; that the end of the A<ft of 
*** Re^l was to repeal the Aft of Attainder, and the proceedings 
relating thereunto j that the manner of impeachment and com- 
■** mitment, and other proceedings thereupon, were ftill in force j 
and that the lateift and neweft precedents were the beft. They 
*« defcanted long upon the words of the Aft of Repeal, to evince 
** what they had faid j and diftinguilhed the firfl year of the 
“ Long Parliament, for gravity and wifdom, from the reft, which 
** was diforderly and unquiet ^ and faid. That thefe precedents 
" were made in the firft year j and that proceedings in times 
of peace, when the courts of Weftminfter were open, were 
always allowed for good ; and concluded, that the Lords ought 
to commit upon every general impeachment of the Commons 
•** for treafon.: and this grew to be the queftion ftated at this 
■** Conference ; which the Commons affirmed, and the Lords 
denied.— Some l!fiings were alfo faid by the Commons, of 
“ the credit that was to be given to all the Commons of 
England, which they reprefented j and that they could not be 
’**iuppofed to intend any thing herein but public jufticc and 
fefety, &C. 


The 
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** The Lords anfwered, and argued from the very fame Adi 
*• for reverling the Earl of Strafford’s attainder, as f}llovireth:~« 
** That this precedent was not allowable, being in an ill time, 
** and branded by an Adi of Repeal f by which it was clear, this 
“ very Parliament intended it (hould never be made uie of j for, 
" belides that the Adi of Attainder recites the very impeachment. 
" particularly, and other proceedings thereupon, and ftands abfo- 
** lutcly and totally repealed ; which is enough to condemn the 
** whole j yet they were, fo careful that this precedent, which- 
led on the other three, fhould never rife in judgment again, 
** that they further enadled, in exprefs words, That all records 
** and proceedings of Parliament relating to the laid attainder be 
** wholly cancelled and taken off the file, or otherwife defaced 
** and obliterated, to the intent the fame may not be vifible in 
« after-ages, or brought into example to the prejudice of any 
•* perfon whatfoever j” in which general words, every circumftance 
and paffage of that precedent mull needs be included, none being 
“ excepted ; fo that this left the courfe of Parliament, for accufa- 
tions and trials for treafons, as it was before. And there were 
** no other proceedings, previous to the faid attainder, but the faid 
** impeachment upon trial, and proceedings thereupon. 

** The Lords faid^ They could not allow all for good that was 
“ done in Parliament whilll the courts of Wellminller fat ; nor 
** would the Commons, if they reviewed the tranfadlions of 
“ the Long .Parliament. They abfolutely denied the newell 
“ precedent. to be the bell. Antiquity was always venerable;. 
“ laws and old precedents, with a conftant courfe of them, were 
** moll to be efleemed. They had both, for them in this con- 
“ troverly. 

** The Lords gave thefe further reafons, in anfwer to the Comr 
“ mons, and to Ihew why they ought not, upon, every general. 
“ accufation of treafon by the Commons, to commit to cuftody 
“ the perfon or perfons accufed : — 


“That: 
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*f 'JSiat there could be no precedent of conimUment produced, 
^‘-upim . a general accufation of treafon, before the Earl of Straf- 
** ford’s cafe ; which' piuft neceflarily have been, to make it the 
** courfe of Parliament. , The laft drops of a river make not a 
" ftream or courfe, but the conftant current : fo a new precedent, 
“ but of yefterday as it were, and within the fad memory of us all, 
** could not be called the courfe of Parliament. 

It feems contrary to natural juftice and reafon, that a perfon 
** accufed fliould be punilhed before he knows his crime; and, 
though the imprifonment may be faid to be for cuftody, 
“ yet there is no perfon, that knows not his fault, but takes it 
*‘'for a puni/bment ; and it is really fo, if he come after to be 
** acquitted. 

** It is not fuitable to the dignity or truft of Judges in inferior 
“ courts, much lefs in Parliament, the higheft court, that they 
** fhould be kept ignorant of the crimes, whilft they are preffed to 
commit to prifon upon a general mention of them ; or that the 
profecutors fhould conceal what they know from the Judges, or 
“ have ground to afk what they will, and not let the Judges have 
** ground to proceed upon. 

“ If the Lords ought to commit upon the Commons impeach- 
ment, they feem gather to be executors of procefs or orders, 
“ than Judges ; which ever implies a power to confider,and do as 
“ they fhall be fatisfied in judgment. 

“ The precedents are contrary ; as 14“ E. 2. M. 7^ Archbifhop 
** Arundell's cafe, 21 R. II; the Lord Stanley’s cafe, 38 H. VI; 
“ and William de la Pole, Duke of Suffolk’s cafe ; as the Com- 
♦* mons themfelves, in the argument at the Free Conference, upon 
“ the Petition of Right, by Sir Edward Coke, acknowledged, and 
“ urged ftrongly, as being in the very point.— -This was 28 H. VI. 
“N*i6,.&c. 


Such 
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Such a courfe of proceeding would not leave it in the power 
“ of the Houfe of peers to preferve Magna Charta, and the 
“ Petition of Right (which favour liberty) from invalion ; and 
" herein the Lords infift not only for themfelves, but for all the 
“ Commons. 

** Though this be a Houfe of Commons excellently compofed ; 
“ yet the admitting this claim of theirs juft or warrantable, if ever 
there ftiould be a Houfe of Commons ill difpofed or engaged in 
** fadtion, as fuch have been, they might, by pretence thereof, 
make dangerous inroads upon the juftice and ancient govern- 
ment of the kingdom, terrify and difeompofe the higheft judi- 
eature, and invade that freedom which ought to be in Parlia- 
** ment, and indeed bring the Houfe of Lords to as fmall a number 
as they pleafe to leave unaccufed. 

** Judges in inferior courts may bail for treafon fpecified j a 
** majore, may the Houfe of Lords refufe to commit till fpecifica- 
** tion, or bail after. 

“ There arc no real mifehiefs or inconveniencies the other way ; 
but many appear by committing, before the Judges be fatisfied 
“ in the crimes. 

“ The pradtice of all Judges and Juftices, in favour of liberty, 
and to prevent oppreftion, is to examine upon oath the par- 
“ ticular crimes before "commitment, that the ground may ap- 
“ pear to them for commitment j or clfe they are of duty to 
“ bail, where the offence is bailable, though the accufation may 
“ be laid 'to be treafon ; much more ftiould the Parliament be 
“ careful herein, who give examples and precedents of juftice to 
“ all other courts. 

“ If the King and his Council are not to imprilbn without 
** fpccial crime, as the Commons now argue, and did fo before 
“ in the Conference for the Petition of Right, to which the 
“ Lords agreed, and yet the King is CaJ>ui Varliamenti ; whence 
VOL. IV. 3 B ccnies 
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** comes this power of the Houfe of Commons by vote to enforce 
** commitment ? and how dangerous is it to the fubje^t ! 

** The Petition of Right having concluded * That no man 
" ought to be imprifoncd or detained without being charged with 
** ibmething to 'which they might make anfwer according to 
** lawj’ how will it ftand with that to commit upon generals, to 
“ which no man can make anfwer, or defend himfelf ? 

There were no new reafons offered by the Houfe of Com- 
** mons; and therefore the Lords told them. That, (having con- 
hdered of thofe they had given, and over- ruled them) after a 
** rule twice given by the higheft court, it is not to be difputed, 
** but the parties muft fubmit j or, as they refolved lafl feflion, 
** there could be no proceedings or difpatch in caufes. 

At this Conference Mr. Vaughan faid. The Houfe of 
Commons do think the judicature fo well and fafely lodged in 
** the Houfe of Lords, that the Commons do not wifh any part 
« of it. 

The, Commons would not agree, that the cafe of William 
•* de la Pole was upon the impeachment of the Houfe of Com- 
** mens i and faid, Thai the cafe of Archbifhop Arundell was 
** repealed, i H. IV. — But the firft the Lords evinced clearly, 
" by the record, which was prefent > and the repeal of ArundelPs 
** cafe did not weaken, but flrengthen it as a precedent in this 
** cafe, being in the repeal it was not in the leafl impeached in 
the point the Lords vouched it for. And the 'chief ground 
** finr repealing the ails of that Parliament was, for the hard 
** meafure it fhewed to the Houfe of York ; for maintenance of 
** whole title the faid Archbifhop was a chief inflrument. 

** Some Members of the Houfe of Commons urged their former 
** third realbn before. That if, before fecuring the perfon, the 
** fpecial ihatter of treafen fhould be alledged, it would be a ready 
* courfe that all complices in the trealba mi^ht make their efeape, 
6 ** or 
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t* or ijulcl^ea the execution of the treafpn intended, to fccure 
** thcnifelvos the better thereby, 

** To whieb the Lords made anAver, That it wouk} be very 
hard with the fuhjeft, if they fliould be committed when neither 
** the Judge nor the apcufer did know the crime 1 and if, in this 
** cafe, the Houfe of Commons, who are the accufer, did know it, 
they might Jafely impart it to the Lords; for though in five 
hundred counfellora there may be allowed to be wifdom, yet 
there is not to be expected fecrecy/’ 
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Extra& from the Commons fournaU z(>th of May^ 1679. 

Mr. Sacbeverell's Report of Reafons for preventing Bijhops voting 
on Impeachments for capital Offences : and refpeciing the Inva- 
lidity of Lord Danby’s Pardon^ . 

M r. Sacheverell reports, from the Committee appointed to 
draw up reafons, why this Houfe cannot proceed to the 
trial of the Lords, before judgment given upon the Earl of Danby’s 
plea of his pardon — and the point of the Bifhops not voting in any 
of the proceedings upon impeachments for capital offences, and the 
methods of proceedings, are adjufted ; That the Committee had 
agreed upon an anfwer to be returned to the laft meifage of the 
Houfe of Peers, touching their appointment of the trial of the 
five Lords in the Tower to be on Tuefday next j together with 
reafons for their infifting upon their former vote: which he 
read in his place ; and afterwards delivered the fame in at the 
Clerk’s Table : where the fame were again read j and, with fome 
amendments made at the table, upon the queftion agreed 5 and are 
as followeth ; viz. 

The Commons have always defired, that a good correfpondence 
may be preferved between the two Houfes. 

There is now depending, between your Lordfhips and the 
Commons, a matter of the greateft weight j in the tranfaction of 
which, your jLordfhips feem to apprehend fome difficulty in the 
matter propofed by the Commons. 

To clear this the Commons have defired this. Conference j and 
by it they hope to manifefi: to your Lotdfliips, that the propofitions 

of 
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of the Houfe of Commons, made by their Committee, in relation 
to the trial of the Lords in the Tower, have been only fuch 
as have been well warranted by the laws of Parliament, and; 
conftitution of the government j and in no fort intrench upon 
the judicature of the Peers j but are moft neceflary to be infifted 
upon, that the ancient rights of judicature in Parliament may be 
maintained. 

The Commons readily acknowledge, that the crimes charged 
upon the Earl of Powys, Vifcount Stafford, Lord Petre, Lord 
Arundell of Wardour, and Lord Bellafyfe, are of deep guilt, and 
call for fpeedy Juflice ; but withal they hold any change in judi- 
cature in Parliament, made without confent in full Parliament, to 
be of pernicious confequence, both to his Majefty and his fuh- 
jedls j and conceive themfelves obliged to tranfinit to tlicir pofte- 
rity all the rights, which, of this kind, they have received from- 
their anceftors. By putting your Lordfhips in mind of the pro- 
grefs that hath already been between the two Houfes, in. relation 
to the proportions made by the Commons,, and the realbnablenefs 
of the proportions themfelves, they doubt not to make it appear, 
that their aim hath been no other than to avoid fuch confe- 
quence, and preferve fuch right, and that there is no delay of 
juftice on their part : and, to that end, do offer to your Lordfhips 
the enfuing reafons and narrative. 

That the Commons, in bringing the Earl of Danby to juffice,. 
and difeovery of that execrable and traitorous confpiracy of which 
the hve Lords now ftand impeached (and for which fomc of their 
wicked accomplices have already undergone the lentence of the 
law, as traitors and murderers), have laboured under great dirfi.- 
culties, is not unknown to your Lordfhips : that, upon the im- 
peachment of the Houfe of Commons againft the Earl of Danby 
for high treafon, and other high crimes, mifdcmeanors,. and 
offences, even tJie common juftice of fequeftcring him from Par- 
liament 
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liament, and fortliwith committing hhn to fafc cuftody, was then 
required by the Commons, and denied by the Houfe of Peers | 
though he then fat in their Houfe : of which your Lordihips have 
hecn fo fenfiblc, that, at a Free Conference, the tenth of April laft, 
your Lordfliips declared, ** That it was the right of the Commons, 
** and well warranted by precedents of former ages, that upon an 
" impeachment of the Commons, a Peer fo impeached ought of 
** right to be ordered to "withdraw ; and then to 1)c commit'* 
** ted.” And, had not that juftice been denied to the Com- 
mons, great part of this feflion of Parliament, which hath been 
/pent in framing and adjufting a Bill foi> caufing the Earl of 
Danby fo appear, and anfwer that juftice from which he was 
fled, had been faved^ and had been employed for the prefervation 
of his Majefty’s perfon and the fecurity of the nation, and in profe- 
oution of the other five Lords : neither had he had the opportu- 
nity of procuring for himfelf that illegal pardon, which bears date 
the firft of March laft paft ; and which he hath now pleaded in 
kar of this impeachment j nor of wafting of fo great a portion of 
the treafury of the kingdom, as he hath done fince the Commons 
exhibited their articles of impeachment againft him. 

After which time thus loft, by reafon of the denial of that 
juftice which of right belonged to the Commons, upon their im- 
peachment, the laid Bill being ready for the Royal Aftent, tho 
Earl of Danby Airrendercd himfelf j and, by your Lordlhips or- 
der of the fixteenth of April laft, was committed to. the Tower ; 
after which, he pleaded the faid pardon ; and, being prefted, did 
at length declare. That be would rely upon and abide by that 
plea. Which pardon pleaded being illegal and void, and fo ought 
not to bar or preclude the Commons from having juftice upon 
their impeachment ; they did thereupon, with their Speaker, on 
the fifth of May inftant, in the names of themfelves and of all the 
Commons of Engird, demand judgment againft the find Earl, 
upon their impeachment j not doubting but that your Lordftiips 

intended. 
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intetnied, in all proceedings upon the impeachment^ to iR>llow thn 
ufual courfe and methods of Parliament, 

But the Commons were not a little ftffpitized by the meflage 
fiom your Lordlhips, delivered on the feventh of May j thereby 
acquainting them. That as well the Lords Spiritual as Temper j 
had m-deredy That the tenth of May inflant fliould be the day for 
hearing the Earl of Danby, to make good his plea of pardon >. and- 
that on the thirteenth of May, the other five Lords impeached 
ihould be brought to their trial r and that your Lordfltips had ad- 
drelfed his Majefty, for naming a Lord High Steward* as well m 
the cafe of the Earl of Danby, as of the other five Lords. 

Upon confideration of the . faid mefiage, the Commons found*, 
that the admitting the Lords Spiritual to exercife jurifdidtion in 
thefe cafes, was an alteration in the Judicature in Parliament ; and 
which extended as well to the proceedings againft the five Lords, 
as againfe the Earl of Danby : and that, if a Lord High Steward be 
necellaiy upon trials on impeachments of the Commons, the power 
of judicature in Parliament, upon impeachments, might be defeat- 
ed, by fufpending or denying a commiffion to conftitute a Lord 
High Steward ; and that the faid days of trial, appointed by your 
Lordfhips, were ib near to the time of your faid meflage,. that the 
matters and the methods of proceedings upon the trials could not 
be adj'ufted* by Coi>ferences between the two Houfes, before the 
day nominated j and confequently the Commons could not pro- 
ceed to the trial, unlcfs the zeal which they had for fpeedy judg- 
ment againft the Earl of Danby (that fb they might proceed to. 
the trial of the other five Lords) might induce them, at tliis junc- 
ture* both to admit of the enlargement of your Lordfliips jurif- 
di^on* and fit down under thofe or many other hardfhips 
(though with the hazard of the Commons power of impeachment 
for the time to come) rather than the trial of the faid five Lords 
Ihould be deferred for feme fhort time, whilft thefe matters 
might be agreed on and fettled. 


For 
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For tecanciling differences in thefe great and weighty matters^ 
and for faring that time which would neceflarily have been fpent 
an debates at Conferences betwixt the two Houfes; and for cxpe« 
diting the trial; without giving up, the power of impeachments, 
or rendering them ineffedlual; the Commons thought fit to pro- 
pofe to yo^x Lordihips, That a Committee of both Houfes might 
be appointed for this purpofe : at which Committee (when agreed 
to by your Lordthips) it was firft propofed. That the time of the 
■trial of the Lords in the Towfer fliould be put off, till the other 
matters were adjutled : and it was then agreed, that the propo- 
litions, as to the time of trial, fhould be the laft thing confidered : 
.and that the effed of this agreemenf ftands reported upon your 
Lordffiips books. 

After which, the Commons communicated to your Lord (hips, 
by your Committee, a vote of theirs j viz. That the Committee of 
the Commons (Iiould infift upon the former vote of their Houfe ; 
and that the Lords Spiritual ought not to have any vote in any 
proceedings againft; the Lords in the Tower: and that, when that 
matter fhould be fettled, and the methods of proceedings adjufted, 
ihe Commons would be then ready to proceed upon the trial of 
the pardon of the Earl of Danby, againft whom they had before 
demanded judgment j and afterwards to the trial of the, other five 
Lords in the Tower : which vote extended, as well to the Earl of 
•panby as the other five Lords.- But the Commons as yet re- 
ceived nothing from your Lordfhips towards an anfwer of that 
vote, fave that your Lordlhips have acquainted them. That tjie 
Bifhops have afked leave of the Houfe of Peers, that they might 
withdraw themfelves from the trial of the faid five Lords, with 
Jiiberty of entering their ufual proteftations. 

And though the Commons have almoft daily declared to your 
Lordfhips Committee, That that was a neceffary point of right to 
be fettled before the trials ; and ofibred to debate the fame j your 
Committee always anfvvered. That they had not any power from 

your 
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your 'Lord{hips, either to confer^ upon, or to give any anCwer con- 
cerning that matter : and yet your Lordihips, without giving the 
Commons any fiitisfaftory anfwer to the faid vote, or permitting 
^ny Conference or debate thereupon, and contrary to the faid 
agreement, did, on Thurfday the fourteenth of May, fend a mef- 
fiige to the Commons, declaring, that the Lords Spiritual, as well 
as Temporal, had ordered. That the twenty-feventh of this in- 
ftant May be appointed for the trial of the five Lords : fo that the 
Commons cannot but apprehend, that your Lordihips have not 
only departed from what was agreed on j and, in effedt, laid afidc 
that Committee which was confiituted for preferving a good un- 
derftanding betwixt the two Houfes, and better dilpatch of the 
weighty affairs now depending in Parliament j but muft needs 
conclude, from the faid meflage and vote of your Lordfhips, on 
the fourteenth of May, that the Lords Spiritual have a right to 
ftay, and fit till the court proceeds to the vote of Guilty or Not 
guilty : and, from the Biihops alking leave (as appears by your 
Lordfhips books) two days after your faid vote, that they might 
withdraw themfelves from the trial of the faid Lords, with liberty 
of entering their ufual proteftations j and by their perfifling ftill 
to go on, and give their votes, in proceedings upon the impeach- 
ment s that their defire of leave to withdraw at the faid trial, is 
only an evafive anfwer. to the forementibned vote of the Com- 
mons } ahd chiefly intended as an argument for a right of judica- 
ture in proceedings upon impeachments; and as a reafon to judge 
of the Earl 'of Danby’s plea of his pardon, and upon thole and 
other like impeachments; although no fuch power was ev^r 
claimed by their predeceflbrs, but is utterly denied by the Com- 
mons : and the Commons are the rather induced to believe it fo 
intended, becaule the very alking leave to withdraw leems to im- 
ply a right to be there ; and that they cannot be abfent without 
it ; becaufe, by this way, they would have it in their power, whe- 
ther or no, for the future, either in the Earl of Danby’s cafe, or 
VoL.IV. 3C any 
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any other, th^ will ever aflt leave to be nb&nti and the Tem^ 
pofal Lords a like power of denying lea\«,' if that thould be ad* 
anitted once necelTary; ^ 

The Commons, therefore, are obliged not to proceed to ^e trial , 
of any of the five Lords, the twenty-feventh of this inibmt May, . 
but to adhere to their former vote : and for their fb doing, befides 
what hath been now, and formerly, by them feid to your Lord- 
fhips, do offer you thefe reafons following: (i,) Bccaufe your 
Lordfoips have received the Earl of Danby’s plea of his pardon, . 
with a very long, and unufual proteftation j wherein . he hath" 
afperfed his Majefty by falfe foggeftions j as if his Majcfty had 
commanded or countenanced the crimes he ftands charg;ed with j ; 
and particularly fuppreffmg and difeouraging the difeovery of the 
plot, and endeavouring to introduce an arbitraiy and tyrannical 
way of government i which remains aiS a: fcandal upon record 
againft his Majefty, tending to render his 'perfon and government 
odious to his people ; againft which it ought to be the principal 
care of both Houfes to vindicate his Maje%, by doing juftice - 
upon the faid Earl. 

(2.) The fetting up a pardon to be a bar of an impeachment,., 
defeats the whole ufe and effect of impeachments : for, fliould 
this point be admitted, or ftand doubted, it would totally difeou-- 
rage the exhibiting any for the future j whereby the chief inftitu- 
tion for the prefervation of the government would be deftroyed, . 
and confequently the government itfelf : and therefore the cafe of 
the faid Earl, which in confequence concerns all impeachments, . 
ought to be determined before that of the faid five Lords, which , 
is but their particular cafe. 

And, without reforting to many authorities of greater antiquity, 
the Commons defire your Lordfliips to take notice, with, the fame 
regard they do, of the declaration which that excellent Prince 
King Charles the Firft, of bleffed memory, made in -this behalf, 
in his anfwer to the nineteen propofitions of both Houfes of 
I. Parliament : 





•^Patliamcnt ^ wherein, ftating the feveral parts of this regulated 
monarchy, he fays, ** The King, the Houfe of Lords, and the 
Houle of Commons, have each particular privileges ;” and, 
amongft thofe winch belong to the King, he reckons power of 
pardoning : after the enumerating of which, and other his prero- 
gatives, his faid Majefty adds thus again, ** That the Prince may 
** not make ufe oi this high and perpetual power, to the hurt of 
** thofe for whofe good he hath it j and make ufe of the name of 

public neceflity, for the gain of his private favourites and fbl- 
** lowers, to the detriment of his people.” 

The Houfe of Commons (an excellent conferver of liberty) is 
folely entrufted with the firft propolitions concerning the levies of 
monies, and the impeaching of thofe, who, for their own ends, 
though countenanced by-any furreptitioufly gotten command of the 
King, have violated that law, which he is bound (when he knows 
it) to proted: j and to the protedion of which they are bound to 
advifc him, at leaft not to ferve him in the contrary : 

And the Lords, being entrufted with the judicatory power, arc 
an excellent fcreen and bank between the Prince and the people, 
to aflift each againft any incroaehments of the other ; and, by juft 
judgment, to preferve that law which ought to be the rule of 
every one of the three. 

Therefore, the power legally placed in both Houfes, is more 
than fufficient to preferve and reftrain the power of tyranny. 

(3.) Until the Commons of England have right done them 
againft this pka of pardon, they may juftly apprehend, that the 
whole juftice of the kingdom, in the cafe of-the five Lords, may 
be obftruded and defeated by pardons of the like nature. 

(4.) An impeachment is virtually the voice of every particular 
fubjed of this kingdom, crying out againft an oppreflion, by 
which every member of that body is equally wo inded; and it 
would prove a matter ot ill confequence, that the univerfility of 
the people fhould have occafion miniftered and continued to them, 

3 C 2 to 
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to be appreheniive of utmofl: danger from , the Crown, whcrcbj; 
they of right expert prefervation. 

^ (5.) The Commons exhibited articles of impeachment againft 
the Earl of Danby, before any againft the other five Lords j and 
demanded judgment upon thofe articles : whereupon your. Lord- 
Ihips have appointed the trial of the faid Earl before that of the 
other five Lords j now your Lordflups having fince inverted that 
order, gives a great caufe of doubt to the Houfe of Commons, and 
raifes a jealouiy in tiie hearts of all the Commons of England^ 
that, if they Ihould proceed upon, the trial Of the faid five Lords 
In. the firft place, not only juftice would be obftrudted in the cafe 
of thofe Lords, but that they fhall never have right done them in 
the matter of the plea of pardon : which is of fo fatal confequcnce 
to the whole kingdom, and a new device to fruftrate public juftice 
in Parliament. 

Which reafons and matters being duly weighed by your Lord* 
ihips, the Commons doubt not but your Lordfhips will receive 
fatisfadtion concerning their propofitions and proceedings and 
will agree, that the Commons ought hot, nor cannot, without de-^ 
ierting their truft, depart from their former vote communicated 
to your Lordihips — " That the Lords. Spiritual ought, not to have 
** any vote in any proceedings againft the Lords- in the Tower.’,' 
And, when that matter fhall be fettled, and the methods of pro- 
ceedings adjufted, the Commons will then be ready to proceed 
upon the trial of the Earl of Danby,. againft whom they have air- 
ready ‘demanded judgment j and afterwards, to the trial of the 
other five Lords in the Tower. 
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'ExtraBs from Lords and Commons fournals, i68i, reJpeSiing- 

the Impeachment of Fitzbarris. 

Die Sabbati, 26® die Martii, i68t. 

A Meflage was brought from the Houfe of Commons, by Sir 
Leolin Jenkins, and others, in thefe words : 

The Commons of England, aflembled in Parliament, having 
received information of divers traitorous pradtices and defigns of 
** Edward Fizharris, have commanded me to^impeach the faid 
“ Edward Fitzharris of high treafon :• and I do here,, in their 
** names, and in the names of all the Commons of England, im- 
** peach Edward Fitzharris of high treafon. 

** They have further commanded me to acquaint your Lord*- 
(hips, that they will, within convenient time, exhibit to your 
” Lordfliips the arti<Jes of charge againft him.” 

Mr. Attorney General gave the Houfe an. account of the exa- 
minations taken againft Edward Fitzharris ; and faid, He had 
“ an order of the King’s, dated the 9th of March inftant, to pro- 
“ fecute the faid Fitzharris at law } and accordingly he hath pre* 
pared an indiiftment againft him at law.” 

And, after a Iflhg. debate i 

The queftion was put, “ Whether Edward Fitzharris fliall be 
** proceeded with according to the courfe of the common law, and 
** not by way of impeachment in Parliament, at this time ?” 

It was refolvcd in the affirmative. 

Memorandum, That before the putting the above quef». 
tion, leave was alked for entering proteftations ; which 
was granted* 

% 


** Dillentientibus, 
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** Diflcntientibus, 

** Bccaufe that in all ages, it hath been an . undoubted right of 
■** the Conunons to impeach beforq the Lords any fubjed, for 
treafons or any crime whatfoever i and the rcafon is, becaufe . 
great offences, that influence the Government, are mofl: efl^> 
tually determined in Parliament. 

“ We cannot rejed the impeachment of the Commons, becaule 
“ that fuit or complaint can be determined no where elfe : for if 
the party impeached ihould be indided in the King’s Bench, or 
' ** in any other court, for the fame offence, yet it is not the fame 
fuit; for an impeachment is at the fuit of the people, and they 
“have an intereft in it; but an indidnaent is the fuit of the 
'** King. For one and the fame offence may entitle feveral per- 
fons to feveral Tuits as, if a murder be committed, the King 
“ may indid at his fuit, or the heir or the wffe of the party* mur- 
dered may bring in an appeal ; and the King cannot releafe 
** that appeal, nor his indidment prevent the proceedings in the 
appeal, becaule the appeal is the fuit of the party, and he hath 
“ an intereft in It. 

** It is, as we conceive, an abfolute denial of juftice, in regard 
“ (as ’tis faid before) the fame fuit can be tried no where elfe. 
“ The Houle of. Peers, as to impeachments, proceed by virtue of' 
** their judicial power, and not by their legiflative; and, as to 
that, ad as a court of record, and *can deny fuitors (efpecially 
“ the Commons of England) that bring legal complaints before 
** them, no more than the Juftices of Weftminfter Hall, or other 
** courts, can deny any fuit, or criminal caufe, that is reguarly 
** ccmnjenccd before them. 

“ Our law laith, in the perfon of the King, Nuffi negabimm 
yujtitiam. We will deny juftice to no Angle perfon:: yet here, 
as we apprehend, juftice is denied to the whole body of the 
“ people. 

■“ And this may be interpreted an exerciflng of an arbitrary 

power; 
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**' power; and will, as we fear, have influenoB.upon idie Conftku. 

** tion of the Engliih government, and be an encouragement to all 
** inferior courts to exercife the fame arbitrary power, by denying 
** the prefentmenta of grand juries, &c. ; for which, at this time, 

** the Chief Juftice ibuids impeached in the Houfe of Peers. 

•* This proceeding may miireprefent the Houfe of Peers to the 
** King and people, efpecially at this time ; and the more in 
“ the particular cafe of Edward Fitzharris, who is publicly 
" known to be concerned in vile and horrid trealbns againfe 
** his Majefty, and a great confpirator in the Popilh Plot, to 
** murder the King, and deftroy and fubvert the. Proteftant 
** religion. 

** Kent, 

** Huntingdon,. 

** Monmouth, 

** Bedford, ** Salilbury, 

** Pagett, 

** Clare, ** Eflex, 

** Shaftefbury, 

** Sunderland, 

** Stamford, P. Wharton, ** Mordaunt,.. 

“ Grey, 

** C. Cornwallis, 

** J. Lovelace, 

** Macclesfield, . “ Herbert, 

Weftmorcland, “ Crewe." 

Commons Journal^ zfxtb of March, i68i. 

THE Houfe being informed, That the Lords had refufed*. 
to proceed upon the impeachment of the Commons againfi:' 
Edward Fitzharris ; and had directed, that he fliould be proceeded . 
againft at the common law ; 


• And. 
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A!nd a debate ariling in the Houfe thereupon ; 

Reiblved, That it is the undoubted right of the Commons in 
Parliament aflembled, to impeach, before the Lords in Parliament, 
any Peer or Commoner for treafon, or any other crime or mifde- 
meanor: and that the refulal of the Lords to proceed in ParUa- 
ment 'upon fuch impeachment is a denial -of juftice, and a viola- 
tion qf the conftitution of Parliaments. 

Refolved, That in the cafe of Edward Fitzharris, who, by the 
Commons, had been impeached for high treafon before the 
Lords, with a declaration, that in convenient time they would 
bring up the articles againft him — ^for the Lords to reloJve, that 
the faid Edward Fitzharris ihould be proceeded with according to 
the courfe of the common law, and not by way of impeachment in 
Parliament', at this time, is a denial of juftice, and a violation of the 
conftitution of Parliaments, and an obftrudtion to the further dif- 
■covery of the Popifti Plot, and of great danger to his Majefty's 
perfon, and the Pfoteftant religion. 

Rcfolved, That for any inferior court to proceed againft 
Edward F-tzharris, or any other perfon, lying , under an im- 
peachment in Parliament, for the fame crimes for which he or 
they ftand impeached, is a high breach of the privilege of Par- 
liament. 
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^xtra£fs from the Lords Journal^ on the Impeachment of Lord 

Mordaunt, in 1666. 

Die Veneris t i“ die Fehruariit 1666. 

A Meflage was brought from the Houfe of Commons, by 
Mr. Seymour, and others : 

To defire a Conference touching the manner of the proceed- 
ings upon the impeachment againft the Lord Vifcount Mor- 
daunt. 

The anfwer returned was : , 

That their Lordfliips have taken their mefiage into confidera- 
tion, and will fend an anfwer by mefTengers of their own. 

Upon this melTage it is ordered, That the Committee for privi- 
leges do meet to-morrow in the afternoon, and confider whether 
ever thelloufe of Commons defired any Conferences concerning the 
manner of proceeding upon judicature before their Lordfiiips j and 
to fearch what mefliiges and proceedings have been upon cafes of 
judicature ; and to report the fame to this floufe. 

Die Limce, 4 * die Febrnarii, 

THE Lord Chamberlain reported, “ That the Committee of 
“ Privileges have confidered of fome precedents concerning the 
" mefiage from the Houfe of Commons, concerning the manner 
“ of proceeding upon the inipeachment againft the Lord Vifcouijt 
“ Mordaunt ; and their Lordfiiips opinion is. That none of tho/c 
“ precedents they have feen do come home to the bufiijcfs ; but, 
VoL. IV. 3D " the 
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** the precedents being ready, they leave- it to their Lordlhips 
** pleafure, whether to perufe any o£ them. ” 

The Houfc commanded thefe precedents following to be readf 
as, Primo yacobi, 26 Man a meflage from the Houle of Com- 
mons, concerning the BUhop of 'Briflol, who was complained of 
for writing a book againll the Union of England and- Scotland 
and, ultimo Maii, there was a meeting between Scledl Committees 
of both Houfes about the fame ; and 5th of June, the faid Bifhop 
made an acknowledgmelitof his error, before a Committee ofboth- 
Houfes. 

Another precedent was in 12“ yacobi, 28th May; a meflage 
W^^as * brought from the Houfe of Commons, againft the Bilhop 
of Lyncolne, for fomc words he fpoke in the Lords Houfe. 

The 4th of June, another meflage was brought from the Houfe 
of Commons, againft that bufinefs* 

After a ferious confideration and debate ; 

The queftion being put, ** Whether to grant a Conference 
** with the Houfe of Commons, upon the defire of a late meflage -[• 
** from the Houfe of Commons, concerning the manner of 
** proceedings upon the impeachment of Lord Vifeount Mor- 
♦* daunt i” 

It was refolved in the affirmative. 

Memorandum, That thefe Lords following, before the 
putting of the afbrefaid queftion, defired leave to enter 
their diflents, if the queftion was carried in* the affirma- 
tive : which was granted>; and accordingly entered their 
diflents, as follQweth : 

The reafon why we have defired the leave of the Lords to 

enter our diflents to the foregoing vote is, becaufe we believe 
** the conferring with the Houfe of Commons, upon a matter only 
** relating to the manner of proceedings in judicatiu’e, as we 

f Deeft ia Originili. ^ Origin, with. 

** humbly 



^ Iwriably conceive this to !be» is a veiy f teat dcrogaflon to the 
privileges of this Houfe. We ^io therefore enter our diflents 
** accordingly. ' 

** Borcheibi:, J. Bridgewater, Howard of Ch.” 
A meilage was fent to the Houfe of Commons, by Sir Williani 
Child and Sir Jaftinian Lewin : ‘ 

To let them know, that their Lordfhips are now ready to ^ive 
them a prefent Conference, in the Painted Chamber, by a Com- 
mittee of both Houfes, touching their melTage concerning the 
impeachment againft the Lord Vifcount Mordaunt. 

The meflcngers returned this anfwer : 

That they have delivered their medage to the Houfe of Com- 
4inons. 

The Houfe of Conamons being ready, this Houfe was adjourned 
during pleafure, and the Lords went to the Conference j which 
being ended, the Houfe was refumed. 

The Earl of Anglefey reported the effedt of the late Conference 
with the Houfe of Commons, concerning the bufinefs of the Lord 
Vifcount Mordaunt’s impeachment : — 

The Commons of England, in Parliament affemblcd, defired 
this Conference, to continue a good correfpondency betwixt 
the two Houfes, and to preferve the ancient manner di" pro- 
ceedings in Parliament, in taking notice of their Lordfhips laft 
anfwer, ♦ adjudging it a right inherent in every court, to order 
“ and diredt fach circumftanccs, and matters of form, that can have 
no influence to the prejudice of juftice, in fuch a way as they 
lhall judge fit, where the fame are not fettled otherwife by any 
pofitivc rule.' 

The Commons conceive, that the firft part, the admitting 
" the Lord Mordaunt to the place now given him upon his trial, 

** may have influence to the prejudice of juftice, by the in- 
“ timidating of witnefles, when they fhali fee the Lord Mor- 
“ daunt admitted to fo extraordinary a favour, being a perfoa 

3 D 2 “ of 
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** of .jg^ftiitominand, and divers 'of the witnefles living under hft 
“command. 

** As to the other part of the Lords anfwer, * That all courtst 
“have power to fettle circumilances in matter of form, that 

have no influence to the prejudice of juftice,ln fuch way as they 
“ ihall judge fit, where it is not fettled by any pofitive rule;’ 
“ the Commons conceive that precedents amount to a pofitive 
‘‘ rulej and the manner of perfons accufed appearing at their 
“ trials was fettled in the Earl of Middlefex’s cafe before cited^and 
“ that was ruled by the fearch of precedents.. 

And they added, that, as they arc very tender of the rights 

and privileges of their Lordfliips, fo they hope their Lordfliips 
“ will be of theirs ; and concluded, that when this point of fornv 
•* (hall be fettled, by the Lord Mordaunt’s coming to the Bar, they 
“*fliall be ready, according to their Lordfliips. wi(h, to proceed to 
** matter of fubftance.” 

Upon ferious confideration hereof, the Houfe refolved. To-let 
the Houfe of Commons know, the Lords are refolved, that their 
former anfwer, given to the Houfe of Commons the 28th day of 
January laft, and confirmed the 3ifl: of January, ihall ftandj and 
a Conference to be defired, wherein the Lords that are to manage 
the Conference are to fignify their Lordfliips continuance of their 
former order : in- which their Lordlhips atp further confirmed by 
the precedent of the Bifliop of Llandaph’s cafe, 18* 'Jcicobi, and' 
the Earl of Stamford’s cafe,i645 j and to let them know further, 
that their Lordfliips will be ready to-morrow morning^to proceed 
in the bufinefs. 

A meflage was fent to the Houfe of Commons, by. Sir William 
Child and.' Sir Juftinian Lewin : 

To let them know, that this Houfe intends to lit this afternoon, 
at five of the clock j at which time their Lordfliips defire a 
Conferexice, by a Cotomittee of both Houfes, in the Painte(f 

Chamber, 



|[!b«Qsiberj concaving the fubjeft^imtier of,tbe |aft Conference, 
touching the ioipeachcnent dF the Mordaunt. 


Die huncCt 4* die Februarii, pojl l^eridiem. 

T^H E meflengers ient to the Houfe of Commons return with 
this anfwer : 

That the Commons will give a Conference, as was deiired this 
morning. 

■ The Houfe was adjourned during pleafure, and the Lords 
went to the Conference i which being ended, the Houle was re- 
fumed. 

And the Earl of Angleley reported, ** That the Lords that 

managed this Conference had obeyed their Lordlhip’s direc- 
** tion, in urging thole precedents as were given them in charge.” 

Die Martis, 5* die Februarik 

A MESSAGE was brought from the Houfe of Commons,, 
by Sir Robert Holt, and others ; who fald, “ He was commanded 
** by the Commons to delire a Free Conference, upon the fubjed- 
** matter of the lart: Conference, concerning the impeachment 
" againft the Lord Vifcount Mordaunt.” 

The Houfe taking this meli'age into ferious confideration j 

And, after- a long debate. 

The quellion- being put, ** Whether to grant a Free 
“ Conference to the Houfe of Commons in this mat- 
« ter - 

It was refolved in the negative. 

Thefe Lords following, before the putting of the abovefaid 
quellion, deiired leave to enter their diflents, if the queftion was 

carried 
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<enter thek di^nts* fabA:r^ng their' oanuk. 

* J. Robcrtes, Lindfcy, 

* Bafil Denbigh* Awdley, 

Northampton, 

* Bolingbrpke, 

• The denial of a Conference, which is the only way of kc^ 
« ing a good and right correlpondency between the two Houfcs 
-** of Parliament, being ever unfit ; I enter my diflent, 

« Dover/’ 


The mefifengers of the Houfe of Commons being called 
in; the Speaker, by directions of the Houfe, gave them this 
anfwer : 

** That the Lords have already fiated the manner of proceed- 
** ings in the impeachment of the Lord Mordaunt ; and have 
** declared it in their laft Conference, and in that Conference 
** gave the Houfe of Coranaons notice that .they were ready to 
proceed this morning in that bufinefs ; they adhere to their 
“ former refolution, and are ready to proceed in the trial.” 


Die Mercurii, 6" die Februarii, 

A MESSAGE was brought from the Houfe of Commons, 
by Sir Robert Atkins and others ; 

To defire a Conference, upon an anfwer delivered to their mef- 
fengers, who defired a Free Conference with their Lordlhips, 
upon the impeachment of the Lord Vifeount Mordaunt. 

The anfwer returned was : 

That their Lordfliips will take their mefikge into confideration, 
and will fend an anfwer by mefifengers of their own. 

* Thefc three names arc twice entered ; being wrote by the Clerk, as well as figned 
by the Peers. 

Die 
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di« Fehrttariu 

A MESSAGE wa«' ftnt to the Houfci^of Commons, by Sir 
William Childe and Sir Nathaniel! Hobart : 

To let them know, that the Lords will be ready to give a 
Conference, by a Committee of both Houfiss, at eleven of the 
clock, in the Painted Chamber, upon the matter they defired a 
Conference yefterday. 

The meflengers fent to the Iloufe of Commons Return this an- 
fwer : 

That they will come to the Conference, as is dclired. 

Thefe Lords following were appointed to report this Con- 
ference : 

Comes Bridgwater, Epus. Exon. Ds. Lucas. 

Comes Denbigh. Epus. Rochefter, Ds. Afhley. 

Comes Anglefey. 

The Commons being come, the Houfe was adjourned during 
pleafure, and the Lords went to the Conference j which being 
ended, the Houfe was refumed. 

The Earl of Anglefey reported the effeft of the Conference with 
the Houfe of Commons, which was managed by Sir Robert 
Atkins i who laid, ** That the Houfe of Commons have defired 
“ this Conference concerning their Lordfhips anfwer to a meflage 
“• concerning a Free Conference. In their Lordfhips anfwer, in 
“ effeft, their Lordfhips denied a Free Conference. He faid, he 
** was comihanded to acquaint their Lordfhips, That Conferences, 

** and Free Conferences, when defired, are efTential to the pro- 

ceedings of Parliament, the only means to preferve the good 
** correfpondence between the two Houfes of Parliament f and 
'• the denkl thereof, deftruftive to the proceedings of Parliament, 

** and unprecedented.” 

Upon a ferious debate hereof ; 
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The queftion being put, ** Whether to dclire a Free 
** Conference .fojm the Houfe of Commons, upon the 
** fubje<%-matter of the kft Conference 

It was refolved in the affirmative. 

A meffiage was fent to the Houfe of Commons, by Sir William 
Childe and Sir Nathaniell Hobart : 

To defire a preient Free Conference, in the Painted Chamber, 
by a Committee of both Houfes, concerning the fubje< 3 ;«matter 
of their laft Conference. 

The meflengers return with this anfwcr : 

That the Houfe of Commons will give a Free Conference as is 
delired. 

The fame Lords as reported the laft Conference, are appointed 
to manage this Free Conference j and the Houfe gave them thefe 
direftions ; 

** Firft, To let the Commons underftand, that this Conference 
“ their Lordfhips defire, not in reference to the Free Conference 
“ lately defired by them, but in relation to the aflertion of the 

Commons in their laft Conference, which their Lordlhips can ao 
** way allow j and therefore commanded the Lords that are to 
“ manage this Free Conference, .to juftify the proceedings of their 
** Lordffiips, fo as to make it appear to the Houfe of Commons 

tl:at what they have done is neither deftruftive to the proceed- 
“ ings of Parliament;, nor unprecedented. 

** Then to fliew the precedent of the ift of Henry the IVth, 
** N® 79, about judicature in Parliament. 

" And to urge the precedent of 12 Jacobi, when the Lords 
** denied a Conference to the Houfe of Commons upon the point 
“ of impofitions 

“ And their Lordftiips are to offer what other arguments they 
* Sec the Lords Journals, 26th May, 1614. 


“ think 
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** think fit to offer, to affert the proceedings of this Houfe, and to 
** deftroy the affertions of the Houfe of Commons/* 

Then the Houfe was adjourned during pleafure, and the Lords 
went to the Conference ; which being ended, the Houfe was re- 
fumed. 

Memorandum, That, before the putting of the queftion, ** Whe- 
** ther the Lords fliould give a Free Conference to the Houfe of 
“ Commons upon the fubj eel- matter of the laft Conference,” the 
Earl of Bridgewater delired leave to enter his diflent, if the quef- 
tion was carried in the affirmative ; which being granted, he ac- 
cordingly entered his dilTent, by fubferibing his name, ** Becaufe 
“ the Conference granted was not a bare Conference, but a Free 
“ Conference. “ J. Bridgewater.” 

The Earl of Anglefey reported, “ That the Lords, that were 
appointed to manage the laft Free Conference, have kept to 
their Lordftiips direAions ; and did juftify the proceedings of 
“ their Lord/liips, and made it appear to the Houfe of Commons, 
“ that what their Lordftiips had done is neither deftrudive to 
“ the proceedings of Parliament, nor unprecedented ; wherein 
“ they took this method : 

Firft, They took notice, that their Lordftiips defired this 
Conference, not in reference to the Free Conference lately 
“ defired by the Commons, but in relation to the affertion or 
“ pofition of the Commons in their laft Conference, this morn- 
“ ing, which their Lordftiips could no way allow for that their 
“ Lordftiip's had proceeded with great juftice and caution in this 
“ affair, and little expeded that, aftei; their Lordftiips had upon 
“ three folemn debates, two whereof were upon Conferences, 

" given the fame rule thrice, the Houfe of Commons ftiould in- 
“ fill further, and that in fo pofitive a way as their laft Con- 
“ ference imported j whereupon their Lordftiips, being defirous 
“ to part with that Houfe in that good union and fair corre- 
VoL.lV. 3E fjiondence 
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** fpondence with which this feiSon began, and underftanding 
th*t his Majefty intended to prorogue the Parliament to-mor- 
row, that there might not want time, but the Commons might 
have opportunity of free debate, and receive fatisfadion, their 
Lordfhips had thus prefently appointed them a Free Confc- 
rence, upon their own affertion, wherein, by the freedom their 
“ Lordfhips fhall ufe, the Commons will have a proof of their 
kindnefs, and defire of good intelligence. 

“ Thereupon their Lordfliips urged, that what they had done 
“ in this caufe (which the Commons called denying in effedt a 
** Free Conference^ was fo far from being deftrudlive to the pro- 
ceedings of Parliament, that their Lordfhips conceived it 
eflential to the preferving thereof; judicature in Parliament, 
“ by the Parliament Roll of the ift of Henry the IVth, N* 79, 
** belonging only to that Houfe, and not to the Commons j and 
** this by proteftation of the Commons themfelves. If judg- 
** ment the principal, much more all circumflances, and the rul- 
“ ing of proceedings leading thereto ; a right inherent in all 
courts, without which no judicature can proceed. . And fhall 
this be denied to this, the higheft court ? or fhall it be in the 
“ power of the Houfe of Commons to confer, as long as they 
pleafe, upon circumftantials and matters of form, to the lofing 
of the fubflancc ? If this fhould be allowed, it would render it 
" impoffible for the Lords to do juflice, either in condemning or 
** acquitting ; but the Coilfmons might, if they pfeafe, delay in 
** Conferences upon forms, till the very delay, by the charge of 
counfel and witneiTes, prove a punifhment before trial, and fo 
** judicature in Parliament prove a grievance and oppreffion to the 
** fubjedt, inftead of juflice. If three rules, given fo folemnly as 
“ aforefaid, fhall not conclude, where fhall debates period ? Their 
** Lordfhips are fo far from accounting judicature, a right and pri- 
** vilege worth the infilling on upon fuch terms, that they had 
“ rather fee it fairly buried, than fo to enjoy it, when they can 

“ neither 
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•* neither juftly pnniih nor acquit pedbns accufed j and, after hav- 
** ing delivered their own judgment, upon as full and free debates 
** and confideration as they are capable ofj to be further preflcd, 
** looks too like an importunity that former times have not been 
** fb unhappy as to meet with, and they little expefted from this 
** Houfe of Commons. And their Lordfhips are confident, that 
** Houfe intended no attempt upon their Lordftiips judicature. 
** Other arguments were ufed againft the firft part of the Com- 
** mons aflertion. 

“ As to the fecond part of the aflertion, that it was unprcce- 
** dented, their Lordfliips evinced the contrary by the precedent 
** of 1 2 yacobi, produced and urged for the denial of a Conference 
** to the Houfe of Commons upon the point of Impofition, the 
** darling fubjedt of debates in that Houfe, and whereon they 
might beft of any thing infift to confer. Their Lordfliips 
doubted not, if they had taken time, more precedents would 
occur ; but one was fufficient to deftroy their general aflertion. 

** The Commons hereupon, videlicet. Sir Robert Atkyns, Mr. 
Waller, Sir Thomas Meres, and Sir Francis Goodricke, by turns, 
** told us, ‘ It would be too great a difregard to what we had fo 
fully offered, to make any prefent anfwer, or give their own 
fenfe to what their Lordfhips had delivered ; befides, they were 
not provided, nor inllrudled, to difeourfe this matter now, be- 
“ ing unexpedted ; and that they conceived a Conference ought 
regularly ’ to have been defired by the Lords before this Free 
** Conference, that they might have been convinced with the 
Lords reafons, or had fome point ilfucd to treat and confer 
** upon.’ 

“ To that the Lords replied, ‘ That they were not now to dif- 
** pute that j the Commons, having agreed to a Free Conference, 
allowed it to be regular, and they doubted not many precedents 
** warranted it j but, if they had conceived otherwife, the Houfe 
** of Commons might have declined it.’ 

3E 2 
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** The Commons acknowledged, * That they had it in debate in 
** their Houfe j but finding that, if they had refufed us a Free 
*• Conference, they had done the fame thing they took exception 

at in our proceedings, they had agreed to our defire j and, in- 
“ lifting again that they were not provided to confer upon what 
“ we had argued fo largely, they defired leave to relbrt to their 
** Houle, to acquaint the Commons with the particulars delivered 
“ by the Lords, and receive their diredlions ; and according to 
** what further order they Ihould receive, they would attend their 
“ Lordlhips.’ 

** The Lords laid, * They could not but wonder to fee them 
** wave a Free Conferring upon an aflertion of their own, ftated 
** at the laft Conference by themfelves, and being the whole 
** matter then delivered, and that fo politively, that fure it was 
“ done upon fome debate and confideration. W^e conceived we had 
** given them an advantage, by appointing a Free Conference imme- 
** diatcly upon their own Conference ; but were fo well alTured of 
** our juft and warranted proceedings, that they might fee we were 
** ready to alTert them by arguments, precedents, and debate. If 
“ the Commons were not now ready, the failing was not on our 

part, and they might ufe their liberty j concluding, that we had, 
** by this Conference, manifefted our defircs of doling with a 
** fair correlpondence, when we undertook a Free Conference on 
“ the fudden,. upon fome dilad vantage.’ And fo, with mutual 
** cxpreflions of kindnefs, we parted; the Commons* defiring to 
“ have the liberty to perufe the Journal of 12 Jacobi, wherein the 
** precedent is that was cited by their Lordlliips ^ which we pro- 
. • mifed them.” 
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Ifird Rochejler's Report of Precedents of Impeachments, from the ^ 
journals and Records in the Power. 

Die Martis, 2* die JuB, 1689. l,ords jbw- 

liuli. 

T he Earl of Rochefter reported what precedents the Com- Precedents 
mittee have found in the Journals, relating to impeach- °*^g 3 **'*'' 
ments, and records in the Tower. 

“ 26* Martii, 1681. Edward Fitzharris was impeached of High “ Fitahams.- 
** Treafon j but no articles were brought up againft him. ^ 

“ Mr. Attorney General acquainted the Houfe of the exami- 
“ nations taken againft him ; and that he had an order of the 
King’s, dated the 9th of March inftant, to profecute him at 
“ law. 

“ Refolved, he (hall be proceeded with at common law. 

** 7* Januarii, 1680. The Earl Tyrone impeached of High “Earl of 
“ Treafon. No articles brought up. The Parliament prorogued 
“ two days after j fo no further proceedings. 

7" Januarii, 1680. Sir William Scroggs impeached of treafon « Scroggs, 

“ and mifdemeanors, and articles brought up j one whereof was a 
” general article of treafon, for endeavouring to (lib vert the fun- 
“ damental laws of the kingdom, without Ipecifying any particu- 
“ lar faft. He gives f. 1 0,000 bail for his appearance, and two 
" fureties with j(^. 5,000 apiece. No further proceedbgs *. 

“ 21* Decembr. 1680. Edward Seymour, Efquire, impeached «seymow*. 

* This is a great miftake. See before the cafe of Sir William Scroggs, N* 54. p. 199, . 
and N* 3. p. 253 and 254, with the note. 
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** of high crimes and mifdemeanors, and the articles hrought up 
againft him. He is called in, hears the articles read, and is or- 
” dcred to put in an anfwer. 

“ 23* Dcccmhr. He delivered in his anfwer, which was read. 
“ No further proceedings. 

“ 24* April, 1668. Sir William Penn impeached of fcveral 
“ high crimes and mifdemeanors. The articles delivered at a 
■“ Conference, and Sir William Penn required to appear at the 
** Bar. 

** 6* Decembr. 1660. William Drake impeached for writing a 
" fcandalous, feditious, and wicked pamphlet. 

•“ 11* Decembr. Ordered to be brought to the Bar. 

“ 19* Decembr. The Lords declare, that if this Parliament be 
** dilTolved before that they fhall have time to give judgment 
“againft the faid Drake, that then the King’s Attorney do 
** proceed againft him. 

“ The Lords apprehending they may not have time, before 
** their diflblution, to proceed in judicature againft him, ordered, 
" That Mr. Attorney do, in his Majefty’s name, proceed againft 
him in the King’s Bench. 

" 29* Decembr. 1640. Sir George RadclifFe impeached of 
“ treafon ; but no articles brought up. 

“31° Decembr. Articles were delivered againft him, at a 
“ Conference ; one whereof was. That he had tr^itoroufly con- 
fpired and confederated with the Earl of Strafford, to fubvert 
the •fundamental laws and government of the realihs of Eng- 
land and 'Ireland, and to introduce an arbitrary and tyrannical 
** government, againft laws j and hath been a counfellor, after, 
“ and abettor, in that wicked and traitorous defign of bringing the 
““ Irifh army into England, to compel the fubjefts of this king- 
“ dom to fubmit thereunto.. He was brought to the Bar, and, at 
his requeft, had counfel allowed him. 


** i2*Februarii, 
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** I a* Februarii, 1640. Sir Robert Berkley was impeached by 
** the Commons of treafon. No articles then brought up. He 
** was committed to the Chief Sheriff of London. 

*‘6* Julii, 1641. A charge was delivered, at a Conference, 

“ againft him ; but not entered in the Journal. 

“ 26* Odtobr. 1641. He gives in his anfwer, petitions for 
“ counfel, and a warrant for witnefles j and that he may have 
“ liberty, with a keeper, to go to Serjeants Inn, to perufe his 
** papers there. 

“ 29* April, 1643. A Meffage from the Commons, That 
” whereas the Commons have brought up impeachments againft 
divers of the Judges, fome of High Treafon, and fome for high 
“crimes and mifdemeanors j the Commons defire to have a 
“ fpeedy day appointed, wherein they may come and demand 
“judgment againft the faid Judges, for the judgment touching, 

“ fliip- money only. 

“ Ordered, That Mr, Juftice Berkley fhall be tried for the 
“ matters of fliip-money only. 

“ 1 8“ Decembr. 1641. Daniel O’Neale, acculed of High Trea- • 
“ Ion by the Commons. No articles brought up. He was com- 
“ mitted to the Gatehoufe. 

“ 26* Januar. 1641. He is removed from the Gatehoufe to the 
“ Tower. 

“ 18° Decembr. 16^0. William Laud, Archbifhop of Canter- 
“ bury, impeached by the Commons of High Treafon. No ar- 
“ tides then brought up. He is committed to the Black Rod,. 

« till he hath cleared himfelf of this accufation. 

“ 3* Martii, 1620. Ameflagefrom the Commons^ concerning « 
“Sir Giles Mompeflbn’s being fled; whereupon a proclamation 
“ was iflued for the apprehending him. No articles were brought 
up againft him. 
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« lie/. P<?r/, 4* Ed. m. (N* 2.) 

« SEVERAL judgments for High Treafon were given again ft 
" feveral Commoners by the Lords. 

** *RoU Pari. 4 * Ed. III. (N* 2 .) 

** ITEM, in mefrae le Parlemcnt, ft charges n’re Seign. Ic 
** Roi, les ditz Countes, Barouns, et Peres, a doner droit ct loial 
" juggement, come afliert, a Simon de Bereford, Chivaler, q’eftoit 
" eidant et confeillant au dit Roger de Mortimer en totes les 
trefons, felonies, et malveiftes, pur lefqueles le avandit Roger 
“ iffint full agarde et ajuge a la mort, come conue ■f’ chofe et no- 
“ toire eft as ditz Peres a ce q’ le Roi entent •, lefqueux Countes, 
“ Barons, et Peres revyndrent devant n’re Seign. le Roi en mefme 
“ le Parkment, et difoient touz come d’une voice, qu’ I’avant dit 
Simon ne feuft pas lour Pere, par qoi eux ne furent pas tenuz a 
“ jugger luy come Pere de la Te rre : mes pur ce q’ notoire chofe 
“ eft, et conue a touz, q’ I’avant dit Simon eftoit aidant et con- 
“ feillant au dit Roger en totes les trefons, felonies, et malveiftes 
fufditz, lefqueles chofes font cn purpris de Roial Poer, murdre 
“ de Seign. Lige, et deftrudion du Sank Real, et q’il eftoit auxint 
** coupable d’autres div’fes felonies et robberies, et principall 
“ meyntenour de robbeours et felouns, ft agarderent et ajuggerent 
“ [J les ditz] Countes, Barouns, et Peres, come Jiigges du Par- 
lement par aflent du Roy en mefme Ic Parlemcnt, q’ le dit 
“ Simon, come treitre ft enemy du Roy ct du Roial me, feuft 
treyne et pendu : et fur ce eftoit command a marefchal a faire 
“ I’execuc’on du dit juggement ; laquele execution full fait 
“ et perfburny le Lundy prochein apres la Fefte de Seint Thomas 
“ I’Apoftle. 

* Rot. Pari. Vol. II. p. 53. f Origin, come. J Bis in original!. 

“ Tres 
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Ttcs touz les Peres, Countes, et Barouns aflemblez a celle *• Tudiciom 
" Parlement a Weftm. fi on examine eftraitement, ct fur ce font 
" aflentuz et acordez, q’ Johan Mautravers fi eft capable de la 3* 

** mort Efmon Counte de Kent, le uncle n’re Seign. le'Roi q’ore 
“ eft, come cclui q' principaument, traiteroiifement, et fauflement, 

“ la morte le dit Counte compafia, iffint q’ la ou le dit Johan • 

“ favoit la mort le Roi Edward ; ne pur quant le dit Johan, par 
enginoufe manere et par fcs faufles et mauveife fotinetes, fift le 
“ dit Counte entendre la vie le Roi, lequel- faus compaflement fufl: 

“ caufc de la mort le dit Counte, de tut le mal q* s’enfuit ; par 
** quoi Ics fufditz Peres de la Terre et Juges du Parlement, 

“ agardent q’ le dit Johan foit treyne, pendu, et 

” decolle, come treiture, queu part q'il foit trove : ct prient les 
" Peres fufditz a n’re Seign. le Roi, q’il voille commander q’ 

** briefs foient faitz, de faire publier et crier par tut le Roislme, 

«« q’ qi purra prendre le dit Johan vif, et le mefne au Roi, il 
“ auera M. marcs ; et fi par cas ne purra eftre pris vif, q’ qi porte 
“ k teft, il auera D, 1. du doun le Roi. 

" Eftre ce, au tiel juggement eft acorde, q’ foit fait de Boeges' ** Judicium 
“ de Bayons et Johan Deveroil,' par la caufe fufdite j et qe qi ' 
purra prendre le dit Boeges vif, et mefne au Roi, auera Ct. ou 
« q’ porte la tefte, il auera cent marez j ct q’ qi purra prendre le 
“ dit Johan vif, et mefne au Roi, auera C. marez, et qi q’ port la 
•* tefte, auera xl. t. du doun le Roi. 

“ Item, a tleu juggement eft aflentuz ct accorde de Thomas «• jdicJum 
** de Gourney et William de Ode, pur la mort le Roi Edward Qorney & 

“ Pier n’re Seign. le Roi, q’ ore eft q’ fauxement et traiteroufe- •** 

** mentlui murdrerunt; et q’ qi puifle prendre le dit Thomas 
« vif, auera Ct. et q’ qi porte la tefte Q. gaarez j eftre ce q‘ qi 
“ puifle prendre le dit William vif, auera C. marez } et qi q’ 
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^Vpofjte la telle/ fi par cas oe puiffi; eftre pris vif» il mra jd t* du 
♦« doun k Roi. 


« m Fiw/. 4* Ed. III. (N*6.> 

ET eft aOentu et accorde, par nVe Se^a. le Rm et toHZ 
les graotzen pkyn Parkment, q’ tut foit il les ditz Peres, come 
** Joges du Parkment, empriftrent en la prefence n’re Seign. le 
*• Roi, a fairc ct a rendrc ks ditz jnggcmentz par aflent du Roi 
fur aucuns de ceux q' n’eftoknt pas lur Peres, ct cc par 
" enchcfon du murdre de Seign. lige ct deftruftion de celui q' fu 
“ ft pres de Sank Roial et Fitz du Roi : q’ par tant ks ditz Perea 
“ q’ ore font, ou ks Peres q’ forront en temps avenir, nc foient mee 
** tenuz ne chargez a retldre jugementz fur autres q’ fur lour 
Peres, ne a ce fake } mes cient les Peres de la terre poer eins de 
■** ce pour touz jours foient difchargez et quietz { et q’ les avanditz 
jugementz ore renduz ne foient tret en enlample n’en confe- 
“ quence en temps avenir, par qoi fez ditz Peres puflenteftrc 
** chargez defore a jugger autres q’ lur Peres contre la ki de la 
** terre j ft au tiel cas aveigne, q’ Dieu defend.” 

After the reading the copy of the abovefeid record, which was 
affirmed by one of the Peers to be authentic, he having examined 
it with the roll and debate thereupon ; 

This queftion was alked the Judges, Whether the faid record 
“ is a ftatute ?” 

The Judges anfwer, ** As it appears to them by the aforefaid 
" copy, they believe it is a ftatute } but if they faw the roll itfelf, 
they could be more pofttivc therein.” 

And, after further deba|^ 

This queftion was propofed to be alked the Judges y 
“ Whether the Lords, by this ftatute, be barred from trying 
“ a Commoner upon an impeachment of the Houfe of Com- 
mons ?” 

4. Then 
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Then this previous queftion vw put, « Whether that qucftion 
fliall be put to the Judges ?" 

It was rcfolvcd in the negative. 

And, after further debate, 

This queftion was put, ** Whether this Houfe Will proceed 
•• upon the impeachment brought from the Houfe of Conunons 
« igainft Sir Adam Blairt, Captain Henry Vaughan, Captain 

Frederick Mole, John Elliott, Doaor ia Phyfic,.and Robert 
*• Gray, Doftor in Fhyfic?” 

It was jefolved in t^ affimoativc. 


3F 2 


Lords wit! 
proceed apoai 
the impeach*- 
mentag^ft 
Sir B]air» 
Captaia 
VaughaOi 
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APPENDIX* N*ii. (p. *59-) 

Extra£ts from Commons y$umalst oj Conferences, refpeBing 
convenient Accommodations being provided for the Members to be 
prefent at the frial of fohn Goudet, and others, 

Mercurii, 1 $* die Junii, 1698. 

f 

S IR Rowland Gwyn reported from the Committee appointed 
to draw up what {hall 6e offered at a Conference with the 
Lords* upon the fubjed-matter of their Lordfhips meffage* the 9th 
inllant* relating to the trial of John Goudet and others* upon the 
impeachments againfl: them* That they had drawn up the fame 
accordingly ; which he read in his place ; and afterwards delivered 
in at the Clerk’s table ; where the fame was twice read, and 
agreed unto by the Houfe } and is as followeth ; viz. 

•That the Commons* having a right, at trials upon impeach- 
ments* to come as a Houfe, or by a Committee, as they {hall 
think fit* have always had a convenient accommodation prepared 
for them* as in the cafes of the Earl of Strafford* and the Lord 
Vifeount Stafford : and therefore may juflly expedt a convenient 
place may be appointed for the Managers of the impeachments 
againfl John Goi^det, and others j whereby they may be the better 
enabled to make good their charge again ft them. 

Ordered*' That Sir Rowland Gwyn do go to the Lords* and 
defire the faid Conference. 

Sir Rowland Gwyn reported, That he having been at the Lords, 
to defire the faid Conference, they do agree to a Conference pre- 
fen tly, in the Fainted Chamber. 


Ordered, 
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Ordered, That the fame Committee do manage the faid Coa« 
lerenoe* 

And they went to the Conference. 

• And being returned ; 

Sir Rowland Gwyn reported. That they had been at the Con- 
ference, and delivered to the Lords what they had in charge. 


^ovU, 1 6* die yunii, 

A MESSAGE from tjie Lords, by Sir Miles Cook 
and Sir Robert Legard : 

Mr. Speaker, 

The Lords do delire a prefent Conference with this Houfe, 
in the Painted Chamber, upon the fubjed-matter of the laft Con- 
ference. 

Refolved, That the Houfe do agree to a prefent Conference, 
as the Lords do defire. 

And the mefiengers were called in again, and Mr. Speaker ac- 
quainted them therewith. 

Ordered, That the Committee who managed the laft Con-, 
fcrence, do manage this Conference. 

And they went to the Conference. 

And being returned ; 

Sir Rowland Gwyn reported the Conference ; that the fame 
was managed by the Earl of Rochefter j who faid. That the 
Lords ha^e defired Uiis Conference with the Houfe of Commons, 
in order to continue that good correfpondence, which they will 
always endeavour to preferve between the two Houfes j and, 
having given inftances of their compliance upon fevcral occafions, 
the fineerity of t;heir intentions, towards that end, cannot be 
doubted : but if, at this time, they cannot confent to what the 
Commons defirc, they hope, that even their difagreeing in this 

point 
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p<^ Wnd to * better coire^'^^dtence IW fiitow % their 
Lordfhips conceiving, that in ali proceedings between the two 
Houfes, thofe methods that have been eonftantly pra^ifed atothe 
leaft liable to cbjedionsi and that the confeating to any one 
innovation, in facti cafes, may occafhn further difputes. ' And 
whereas the Commons have inftanced, that in the trials of the 
Earl of Straiibrd, and the Lord Vifcount Stafford, they had a 
convenient place appointed for their Managers, their Lordfhips 
muft obfcrve, that both thofe trials were for High Treaibn, and 
in Weflminfler Hall : but, upon all trials for mifdemeanors, 
which have been conAantly at the Bar of their Lordfhips Houfe, 
there is not one precedent in their books, that the Houfb of Com- 
mons have ever, till this time, afked what they have dedred upon 
this occafion ; and therefore, their Lordfhips do infiA on their 
refolution, hgnified to the Houfe of Commons, by a mefiage de- 
livered to them on the ninth inftant, in which they did acquaint 
them. That their Lordfhips having looked into Precedents, do f}nd» 
that at trials upon impeachments at the B«r of the Houfe of 
Lords, the Committee of the Houfe of Commons, appointed to 
manage the evidence, have always come to the Bar of the Hou&, 
without any other provifion for them ; and their Lordfhips intend 
to proceed in the fame manner, as hath been ufual at all trials 
within their Houfe. 

Refolved, That this Houfe will, to-morrow morning, take the 
feid report into confideration. 


Vtnerist 17* die ymu^ 

THE Houfe proceeded to take into confideration the 
report of the Conference yefterday with the Lords. 

Refolved, That this Houfe doth infift upon their having a con- 
venient place appointed for the Managers of the impeachments 

agaiofl 
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againft John Goudct, and qihwrsj whembjr th^y may be die 
better enabled to make good jdieir chirgc againfl: theiii, 

Refolved, That a Free Conference be defired with the. I^ords# 
upon the fubjed-matter of the laft Conference. 

Ordered, That Sir Rowland, Gwyn do go to the Lords, and 
^efire the laid Free Conference. 

Ordered, That the Committee appointed to manage . the laft 
Conference do meet this afternoon, and prepare themfelves for 
the faid Free Conference j and that Sir Chr* Mufgrave, Mr. Har- 
court. Lord Conninglby, Sir Jofeph Jekyll, Mr. Methwen, and 
Sir Robert Rich, be added to the faid Committee. 


Lurue, 20® die JuniL 

RESOLVED, That this Houfe will be prefent at the 
trial of John Goudet and others, upon the impeachments againft 
them, as a Committee of the whole Houle ; in riigard the matter 
is of great confequence to the trade of the kingdom. 

Sir Rowland Gwyn acquainted the Houfe, That he had not, 
as yet, defired a Free Conference with the Lords upon the fubjeft- 
matter of the laft Conference; by reafon the Lords did, upon 
Friday laft, adjourn till this day. 

Sir Rowland Gwyn reported. That he haging, according to 
order, been at the Lords, to defire a Free Conference, Upon the 
fubjed-matter of the laft Conference, they do agree thereun to, to- 
morrow at one o’clock, in the Painted Chamber* 


Martis, 21* die juniu 


the Managers appointed went to 
i^h the Lords : 

And being returned ; 


the Free Conference 


Sk, 



Sir Roitirlaftd GWyn reported, Tb^ tW Managers had attended 
the Free Conference, and that* the fame having been long, it would 
take fome time fer them to recollcft the matter, fo as to report 
the fame to the Houle, 

Ordered, That the Managers do draw up a report of the faid 
Free Conference, and make the fame with what convenient fpeed 
they can. ' 

yovist 23* die Junii. 

A MESSAGE from the Lords, by Sir Miles Cook and 
Mr. Meredith. 

Mr. Speaker, 

The Lords delire a prefent Conference with this Hoiife, in the 
Painted Chamber, upon the fubje<St-matter of the lall Free Coiv* 
ference. 

And then the meflengers withdrew. 

Refolved, That this Houle doth agree to a Conference with 
the Lords, as the Lords do delire. 

And the mcdengers were callcdwin again; and Mr. Speaker 
acquainted them therewith. 

Ordered, That the Members who managed the Free Confe- 
rence, do manage this Conference. 

And they went to the Conference. 

And being returned ; 

Sir Rowland Gwyn reported the Conference : and that the 
Earl of Roebefter managed the feme ; .who told them. That the 
Lords hoped, the Commons would take it as an.inftance of their 
fincerity, to maintain a good correfpondence between the two 
Houfes ; and that the Loeds having, upon the report of the lad; 
Free Conference, been acquainted, that mention had been made, 
by one of the Members of the Houfe of Commons, that their 
Houfe had refolved to profecute the impeachments of John Gou- 
det and others, by a Conomittee of the whole Houfe ; though at 

the 
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the fame time , fevjeral ofher p^tth^.JVIen^j^rs of- that Houfe de- 
clared there was no av^thor4y givens, W the laying any fuch thing 
at that Free Conference i however, it having been there faid, the 
Lords have defired this prcfcnt Conference, to know of the Coryi- 
mons, jin what manner they defign to profecute the faid impcach- 
nients. 

Refolvcd, That this Houfe will be prefent at the trial of John 
Goudet and others, upon the impeachments againft them, as a 
Committee of the whole Houfe. 

Reiblved, That the faid refolution be communicated to the 
Lords at a Conference. 

Refolved, That a Conference be defired with the Lords, upon 
the fubjed-matter of the lafi: Conference. 

Ordered, That Sir Rowland Gwyn do go to the Lords and de- 
fire the faid Conference. 


Sabbatit 2* die Julii% 

SIR Rowland Gwyn, according to order, reported the Free 
Conference with the Lords, the 2ifi: ^f June laft, relating to the 
impeachments of John Goudet and others, as followeth j viz. 

That the Members of this Houfe, who were commanded to 
manage the Free Conference with the Lbrds, on Tuefilay the 
2ift of June lafi:, did meet their Lordfliips in the Painted Cham- 
ber. 

And tl^e Conference was begun by the Managers of this Houfe ; . 
who did acquaint the Lords, That the Comnitons had defired this 
Free Conference, in order to maintain a good correfpondence with 
their Lordfliips ; and could not doubt the fincerity of their Lord- 
fhips intentions towards that end : 

That the good and wel6re of this kingdom, in great meafure, 
depend upon it j and that it is as much, their Lordfliips intereft, 
as the Commons, to continue it ; and therefore, the Commonsi 

VoL. IV. 3 G might 
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mig^v}: hope^ iiiat Iheir LWflbips Wdald wave afl 'fiicl!^ 

refblutioQS as might ‘o1r tdnd to,' attjr <!Hff<irence bctwfeeh'' 

the two HoufeS ; 

That the matter now in ^ueftion does atiiefrom a mefl^e fent^. 
by the Commons, to their Lordihips on the 6th of this infblnt» 
defiring, that a convenient place might be appointed for the 
Managers of the impeachments againfl John Goudet and others,, 
as is ufual ; and their Lerdftiips anfwerS thereunto : 

That the having fuch a conveniency appointed, is abroltitcly 
neceflary for the Commons j whereby they may be the better 
enabled to make good their charge againfl them : 

That the perfons impeached are eight in number; and the 
Commons have many witnefTes, books, and papers to produce, to 
make good their charge ; which probably may continue the trials 
for fome days : 

That all trials are in open court ; and that it will be impoffible 
for the Commons to be defended from the crowd ; or to produce, 
their evidence, and make ufe of it in fuch manner, and method, 
as would be neceflary ; or bear the fatigue of the trials ; if they" 
had not convenient accommodation provided for theiri ; 

That the Commons are a part of the leg^flature ; and, if they 
thufl be fet upon a level with the meaneft of the people, it would 
be a diminution to their Lordfhips honour, who arc another part* 
of it, to treat them with difrefpefl : 

That the legiflature confills of three parts. King, Lords, and' 
Commons; and they are mutually concerned to fupport each 
other’s honour and dignity ; and whatever ili^t or difrefpedl is 
fhewed to any one of them, ought to 'be relented by the other 
two: 

That all courts of jullice do provide convenient accommodation- 
for the profecutOrS, in all trials whatfoever; and the Lords, in 
the trikl of the Lord Mohun, did appoint a convenient place for 
Ac King's Cdunfei ; wherefore the Commons cannot believe, 

that 
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#}at their Lordfliips wiU h^ije.poce ^gar^ to particular, Gead^. 
jmcn of the long rohc, than a, CopioH^tee pi thp jl^oufe of CoiU” 
mons : 

That the Commons ought, of fight, to have a convcni^/]t^ place 
appointed for their Managers, in all trials upon impeachments ; 
and fuch provifion was made for them in the trials of the Earl of 
Straffi>rd, and Lord Vifcount Stai^rd : 

That the Lords did propofe to the .Commons, That a conve- 
nient place for their Managers fhould be provided, in the Houfc 
their Lordihips now fit, upon the trial of the Earl of Strafford : 

That the diftindtion made by their Lordfliips, at the laft Con- 
ference, between trials for treafon, and trials for mifdemeanors, 
4:annot avail in the prefent cafe ; for that the nature of the crime 
can only relate to the punifliment due for the fame ; and does not 
alter, or change, the nature of the Court : 

That the Houfc of Lords are, to all intents, the fame Court in 
Weftminfter Hall, as in any other room, or place j and have the 
lame jurifdidlion ; the room where the Lords now fit is not 
cflentially neceflary to the Conftitution j the Lords were a Court 
before that room was built i and the fame deference is paid to the 
Houfe of Lords in one place, as another > and, if there be reafon 
for a conveniency in one place, the fame reafon holds for ano- 
ther : the Commons have Ihewed precedents j and though the 
precedents do not fully come up to the point in qucftion, yet 
they arc precedents for any thing within the fame reafon : 

That the Commons may, of right, appear at trials upon im- 
peachments, as a Houfe, or by a Committee of the whole Houfc, 
as they think fit, and that, in regard this is a matter of great con- 
fequence to the trade of this kingdom, they do intend to appear 
by a Committee of the whole Houfe upon this trial : 

That the mefiage of the Commons, defiring a convenient place 
might be appointed for the Managers, " as ufual,” <loth imply. 
That fuch conveniency hath been often provided, as appears by 
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quoted j always s and theS- 

C^ttidnons coneeivcj T-^t* tte pitctSdept'^ of the L<^ 
Mordaunt, upon tlie Journals, is not fuflicient to bar then^ of that 
convcnicncy : 

That 41 for ihifdenieaOors 'ha.te i^t teen>at the Bar. of 
the Houfc of Ebrds :* ; . 

That the charge, and the fubftancc of the evidence agaihft Sir 
Giles Mdmpellbni and' the other* perfons concerned' with him, was 
delivered by the Commons*, at a Conference ; and the Lords ap- 
pointed Committees^ to examine the witnefles, to make good that 
charge ; the examinations were reported to the Houfc, and copies 
lent to the parties acctifed j and, upon their giving in their an- 
fwers, the Lords proceeded to judgment ; without' any trial at the 
Bar :• 

That the like was done in the cafes of the Earl of Middlefer, , 
who was Lord Treafurer of England ; and the Lord Vifcouot 
St. Albans, who was Lord Chancellor :• 

That if mifdemeanors can be tried; only, at the Bar of the 
Houfe where their Lordlhips now fit, and that Houfe. ihpuld hap- 
pen to be burnt, or the Parliament Ihould be fummon^ to meet 
at any other place j then no pcrfon could -be tried, upon any im- 
peachment for mifdcmeanor : 

That 'tis not proper for the Commons to appoint the place 
where the trial Ihould bo; but, wherever it is appointed, they 
judge it reafonable and fitting, that thofe Members of the Houfe 
of Commons, who have the management of that trial, and adl not 
for their private profit, but the public good, fhould have better 
accommodation than thofe that appear for their fees : 

That the matter of proof, in cafe of mifdemeanor, may be as 
long as in the cafe of treafon j and the reafons for convenienoy 
and accommodation for the Managersi are as ftrong in the. one 
cafe, as the other : 


That 



N® M* 41^. 

That the methods of juftice are not things of ceremony, hut. 
things of right i or they are not at all to be inhfted upon ; 

That the Commons are not in their own power, aa Coanfel at 
the Bar, having a greater truft upon them j and, there beih^ 
eight perfons to be .tried, it may be impoflible for the (trength of 
nature to endure it, without an accommodation fuitablc to the 
occafion : 

That the Commons do not think it will- be any .diminution to > 
the jurifdidtion of the Houfe of Lords, to appoint a convenient 
place for the Commons to manage their evidence ; the higher the 
Court is, there is more reafon that trials, in that Court, ihould be 
managed' with the greateft decency, and leaft difturbance ; 

That if there be no precedent, that this conveniency was ever 
aAced, there can be none that it ever was denied : it is a circum- 
ftance of adlion, to be regulated by the variety of accidents > and 
it is time enough for the Commons to afk a remedy for an incon- 
venience, as foon as they either apprehend or feel it : 

That, for thefe reafon s, the Commons do inlift upon their hav- 
ing a convenient place appointed for the Managers of the impeach- 
ments againft John Goudet, and others ; whereby they may be 
the better enabled to make good their charge againft them. 

The Managers for the Lords, who fpoke at this Conference, . 
were, the Earls of Rochefter and Peterborough, and the Lord" 
Godolphin : and the fubftance of what was faid by the Managers 
for the Lords, was j . 

That the Lords meet the Commons with as great a defiro of 
maintaining a good correfpondence between both Houfes, as the 
Commons can have ; and that they hope the Commons will not 
doubt of their lincerity ; ■ 

That the Commons cannot think. That the denying them -a 
convenient accommodation, looks like a difrefjpcft > becaufe they 

are.. 
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'from it \s>j ^ &jr persons* as 

aryd as ^beir chara£ters« 

i That tbe point in queflion is grounded upon the £rft me^ge ^ 
which was, lo defire a convenient place for the Managers, ** as 
was ufisal i’’ and the Commons have infixed a great deal , more 
upon the >reaibnablenefs of the thing, and the conveniency ^f it* 
than its being ufual ; and if a racifiige had been fent, in the terms 
that the Commons feem to argue upon, pofiibly there would not 
have been that difference of opinion, as hitherto : 

That the crimes the Commons have accufed the perfons of, 
cannot be more odious to the Conunons, than tliey are to the 
Lords j and the Lords are as ready to judge upon them, as the 
Commons are to profecute : 

That if there happens to be any difference, or impediment, it 
will arife from the Commons defiring fomething that is not 
ufual» and infixing upon it as ufual; and the hindrance of this 
profecution will lie at their doors, that infift upon a thing ,as 
aifilal, when ’tis not proved to be fo : 

That this thing has not been ufual, in the manner the Com- 
^nons have alked it, does appear, by the feveral precedents in the 
cafes of the Attorney General, who was impeached by the Com- 
mons in the year 1641 ; Bynion, and Gourney Lord Mayor of 
London, t^o were impeached in 1642 : and Archbifhop Laud, 
impeached in ^643.? 

That tho-e is no mention, in the Lords ^Journals, of any fuch 
meffage fent, nor of any provifion made for the Commons, upon 
thele trials - 

That feveral Lords and Commons do well remember. That di- 
wers Members of the Houfeof Commons came to the Bar of the 
Lords Houfe, to manage the evidence againit the Lord Vifcount 
Mordaunt, who was impeadied in the year ib66 ; and that no 
fuch mefiage was fent, nor any pr(>vifion made for them; 
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Tfiat if any fueh me^ge had been fcnt by the Commons, upon 
tiieie impeachments, or provifion made for them, it were almoft 
impoilible but it would have been entered in the Lords Journals : 

That the Lords own, that the crime being mifdemeanor, or 
trcafon,,does not alter the cafe; the crime rather concerns the. 
perfon that is accufed, than the profecutors, or judges : : 

That the meflage lent by the Commons, in the Earl of Straf- 
ford’s cafe, was to defire their Lordfoips would take care to find a 
Gonveniency for both Houfes ; which does feem to. imply. That 
the Commons did, from the beginning, think, that the trial would 
Tbe in fome other place than the Hbufe of Lords : 

That the Lords do not find, by thein precedents, that it haths 
been ufual : if it had been alked as- a conveniency, at firft, pof— 
fibly, it might have been otherwifc than it is j and the Commons, , 
intending to come as a Committee of the 'whole Houfe, may alter 
the cafe : 

That the reafonablenefs of what is delired by the Commons, , 
was never confidered by the Lords j for they were bound up to- 
coplider nothing but what was ufual : 

That matters of- form are eflential to government ; and 'tis of" 
confequence to be in the right : 

That all the reafon for forms, is cuftom^ and the law of forms, , 
is pradtice; and reafon is quite out of doors ; fome particular 
cuftoms may not be grounded upon reafon, and no good account' 
can be given ’of them; and, yet, many nations arc zealous for 
them; and Engliflimen are as zealous as any others* to purfuc- 
their old forms and methods : ' 

That when the Commons appoint a Committee, ..to manage in* 
the cafe of mifdemeanor, there is but a fmalJ number; which, 
does not require the room that is necelTary for a Committee- of the.- 
whole Houfe; but, in matters of treafon, every man is wiUii^ tot' 
hear, and the whole Houfe of Commons ought to hear, that they 
may the better know how to give their votes ; fo there is a mani» 
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diAio^ion between the whole Houfe, and a Gpmmittee^ihc^'- 
ever confiderable j the whole Houfe is more fo than any part j 
and thofe that are fent, mufl be inferior to the whole body that 
fends them: 

That the words “ as ufual,” being in the Commons mefTage, 
the Lords could look upon nothing but what was ufual, though 
never fo juft. and reafonable in itfelf j and the Commons have not 
proved it ufual, by precedents exactly fquaring to this cafe : the 
precedents produced by the Lords fhew. That nothing in this 
kind was ever done in like cafes.: 

That if the Commons meflage had been grounded upon the 
conveniency and reafon of the thing, the Lords would have been 
compliant : 

That the trial of the Lord Mordaunt, in 1666, proceeded fo 
far, as to decide this point in queftion : 

That if the Commons come, in a Committee of the whole 
Houfe, there may be a door for an accommodation which comes 
up to the jjrecedent of the Earl of Strafford : for there ought to 
be another fort of accommodation provided, when the whole 
Houfe comes, than for a Committee to manage the evidence : 

That, fuppofing the Commons had reafon on their fide, this is 
a mixed cafe ^ and nothing ought to be imputed to the Houfe of 
Lords: tliat they endeavour to put it upon this foot, that the 
Houfe may have reafon and cuftom to proceed on, by taking no- 
tice of what was faid by the Commons, That they iritend to come 
in a Committee of the whole Houfe : • 

That though the Lords ftiould allow the reafon of the thing, 
yet reafon is proper to be urged, only to prove a thing reafonable : 
but when, from reafon, you would urge it as a precedent, which 
you do not prove, but by reafon, you may prove it a reafonable 
thing, but you cannot prove it a precedented thing. 


The 
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The Managers for the Commons, by way of reply, faid j 

That if the Commons were allowed, of right, to have a conve- 
niency provided for them in the cafes of the Earl of Strafford, and 
Vifeount Stafford, at their trials in Weftminfter Hall j — though 
their Lordihips call it Weftminfter Hall, yet the Commons calWt 
the Houfe of Lords ; and their Lordfhips cannot call it other- 
wife i for their Lordihips muft ait as fuch, or they cannot pa fs 
judgment j — the Houfe does not conftitute the Lords, but the 
• Lords the Houfe : — fo that, it having been allowed in thofe cafes, 
•the Commons think they may demand it, “ as ufual 

That, if no precedent could be produced, it is fo reafonable, 
and neceffary, that their Lordfliips cannot, in juftice, deny the 
Commons having fuch a conveniency : that neceflity makes pre- 
cedents } and that in this cafe, there are not only precedents, but 
neceflity too : 

That the word ufual ” ought to be underftood as it is in all 
cafes, where a profecutor is accommodated with fuch conve- 
niencies as may enable him to carry on the profecution with 
effedt : 

That the precedents, mentioned by their Lordfliips do not 
make for them } becaufe the Journals are lilent as to what pro- 
vifion was made for the Commons, in thofe cafes ; 

That if no particular provifion was made for the Commons in 
the'eafe of the Lord Mordaunt i yet, if that cafe had been at- 
tended with fuch circumftances as would have made that trial to 
have been as difficult .to be carried on as this prefent profecution, 
it is not to be doubted, but their Lordfliips would have made 
fome proviflon for it : 

That the Commons fpeak very feelingly ; for they are incom- 
moded to that degree, in half an hour’s time, at this Conference, 
that it is a very, fenftble argument of the neceflity, that fome con- 
veniency fliould be provided for them at the trials : 

That the Commons have tried other methods, without fuccefs : 

VoL. IV. 3 H and. 
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if dtis profecution drops, it is to be feared, there will be a 
' tottd failure of juftice in Parliament : 

That if the Commons have departed from their firft meflage, by 
infilling upon the rcafonablenefs of having fuch a convcniency 
pAvided for them, thcir^Lordfhips feem to allow the reafons to be 
good, by not giving any anfwer to them : 

And, if the Commons have gone upon that point, inftead of the 
ufage, it may give another underftanding of the matter % for, if 
reafon be on the Commons fide, it is not be quefiioned, but it will 
have a good effed with the Lords : 

That it would be a lefiening to the Lords, to fuppofe them 
greater in one place than another j they have the fame honour 
wherever they are; and the Commons will pay all the relpeft 
that hath been paid to the Lords ; and hope the Lords will afford 
the fame convcniency to the Commons, that hath been heretofore 
provided upon impeachments : 

That if the Commons fiiould allow. That they have not the 
lame right to a convcniency in the Houfe of Lords, which they 
claim in Weftminfter Hall, and alike difpute Ihould happen upon 
an impeachment to be tried in Weftminfter Hall, the Commons 
apprehend, that their Lordlhips might deny them fuch conve- 
niency, by affirming. That they are the fame Lords in Weft- 
minfter Hall, as in the Houfe wherein they now fit ; and there- 
fore ought not to be allowed any other conveniency^in Weftmin- 
fter Hall, than in the Houfe of Lords : 

That all Courts provide convenient accommodations for the 
prifoner and profecutor : it is a part of univerlal juftice : and 
therefore it is to be prefumed, that the Lords, who are fo high 
and honourable a Court, will not deny it : 

That the Lords and Commons fat together in the Court of 
Requelb, then called Camera Alba, in the cafe of Gomenis and 
Wefton *. 

^ See tHu cafe In the,note» to p. 6S, of this Vdamo. 
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'BiXtraBs from the Commons journals ^ reJ^eBlng the Lnpeachtnent 
of Lord Orfordt Lord Somers, &c. 

Mcrcurii, zi'* die Mali, 1701. 

A Meflage frwn the Lords, by Sir Robert Legard and Mr. 
Gery : 

Mr. Speaker, 

They are commanded by the Lords to acquaint this Hoafe, 
That their Lordthips having been defired, by the Earl of Orford, 
that a day may be appointed for his fpeedy trial, their Lordfhips, 
finding no iflue joined by replication of this Houfe, think fit t® 

give notice thereof to this Houfe Alfo, 

They are commanded, by the Lords, to acquaint this Houfe, 
That they, having, on the firft day of April laft, fent up to theif 
Lordftiips an impeachment againft William Earl of Portland, for 
i^h crimes and mifdemeanors j and having alfo, on the 1 5 th day 
of the fame month, impeached Charles Lord Hallifax for high 
crimes and mifdemeanors j and there being as yet no particular 
articles exhibited againft the faid Lords j their Lordihips think 
themfelves obliged to put this Houfe in mind thereof j which, 
after impeachments have fo long depended, is a hardihip to the 
perfons cbncerned, and not agreeable to the ufual methods and 
proceedings in Parliament in fuch cafes. 

And then the meflengers withdrew. ' 

Refolved, That this Houfe will fertd an anfwer to the faid 
meflfages, relating to the faid impeachments, by meflengers of their 
own. — And the meflengers were called in and Mr. Speaker ac- 
quainted them therewith. 

2 ri 2 Veneris, 
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Veneris^ 23* die Matt, 

SIR Bartholomew Shower reported from the Committee 
appointed to draw up the articles of impeachment. That they 
had confidered of the anlwcr of Edward Earl of Orford, and had 
drawn up a replication thereunto j which they had diredted him 
to report to the Houfe j which he read in his place ; and after- 
wards delivered in at the Clerk’s table : where the fame was twice 
read ; and, with an amendment, agreed unto by the Houfe ; and 
is as followcth ; viz. 

The Commons have confidered the anfwer of Edward Earl of 
Orford to the articles of impeachment exhibited againft him by the 
Knights, Citizens, and BurgeflTes afifembled in Parliament ; and do 
aver their charge of high crimes and mifdemeanors againft him to 
be true j and that the faid Earl is guilty in fuch manner as he 
ftands accufed and impeached j and that the Commons will be 
ready to prove theii’ charge againft him, at inch convenient time 
as fhall be appointed for that purpofe. 

Ordered, That the faid replication be ingrofled. 

Sir Bartholomew Shower alfo reported from the laid Committee, 
That they had direited him to move, That they may have powA: 
to fend for perfons, papers, and records, that {hall be thought ne- 
ceftary to be' ufed at the trial of the faid Earl j and to proceed in 
the moft fpeedy and fecret way they can, for tlie advantage of the 
profecution. 

Ordered, That the faid Committee have power to. fend for 
perfons, papers, and records, that lhall be thought necelTary 
to be ufed at the trial of the faid Earl ; and to proceed in the 
moft fpeedy and fecret way they can, for the advantage of the 
profecutiori. 

Ordered, That the faid Committee have power to fend fomq 
of their number, to examine Mr. Samuel Shepherd in the Tower. 

Ordered, 



Appendix^ N* * 


OnJered, That the faid Committee do confider of the meflitges 
from the Lords, relating to the impeachments, and infpedt the 
Precedents of Meflages in relation to former impeachments ; 
and to report the firnie to the Houfe. 


Babbatit die Man. 

MR. Bromley reported from the Committee, to whom 
it was referred to draw up the articles of impeachment, and who 
were to confider of the mefiages from the Lords, relating to the 
former impeachments, and infpedl the Precedents of Meflages in 
relation to former impeachments, and report the tame to the 
Houfe, That they had confidered the faid meflTages, and infpedted 
the precedents : and that they had drawn up an anfwer to the 
meflage from the Lords, the twenty- firfl: inftant, and had diredled 
him to report the fame to the Houfe : which he read in his place j 
and afterwards delivered in at the Clerk’s table ; where the fiune 
was read and is as folbweth ; viz. 

In anfwer to your Lordthips meflage of the twenty- firfl inflant, 
the Commons have prepared a replication to the Earl of Orford’s 
anfwer to the articles of impeachment of high crimes and mifdc- 
meanors, exhibited againft him, ami, at prefent, defer bringing it 
up to youf Lordfliips, becaufe, in the trial of the feveral impeach- 
ments now depending, the Commons think it moit proper, from 
the nature of the evidence that will be given at the faid trials, to 
begin with* the trial of the impeachment of John Lord Somers, of 
high crimes and mifdemeanors. 

And, as to your Lordfliips other melTage, the Commons take it 
to be without precedent, and unparliamentary j . they, as profe- 
cutors, having a hbefty to exhibit their articles of impeachment. in 
due time, of which they, who are to prepare them, are the 
proper judges ; and therefore, for your Lordfliips to allert, that 

having 
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having; not ftt exhibited particular artklea againft William Earl 
of Portland, and Charles Lord Hallifax, is a hardilap to tbem* and 
not agreeable to the ufual methods and proceedings in Parliament 
in fuch cafes, does, as they conceive, tend to the breach of that 
good correfpondence betwixt the two Houfes, which ought to be 
mutually preferved. 

Refolved, That the Houfe- doth agree, that the faid anfwcr be 
’ returned to the Lords, to their Lordlhips faid meflage. 

Ordered, That Mr. Bromley do carry the faid anfwcr to the 
Lords. 

A Meilage from the Lords, by Sir John Hofkins and Sir 
Robert Legard : 

That the Lords have commanded them to acquaint this 
Houfe, That their Lordihips haive appointed Monday, the ninth 
day of June next, for the trial of Edward Earl of Orford, 
upon the articles brought againft him by this Houfe, in Weft- 

minfter Hall : and that this Houfe may reply, if they think fit. 

Alfo, , 

That the Lords have commanded them to acquaint this 
Houfe, That this Houfe having, on the firft day of April laft, fent 
up'to their Lordfhips an impeachment againft William Earl of 
Portland, for high crimes and niifdemeanors ; and having alfo, on 
the fifteenth day of the fame month, impeached Charles Lord 
Hallifax for high crimes and mifdemeanors ; and there being, as 
yet, no paiticular articles exhibited againft the faid Lords ^ their 
Lordfhips think themfelves obliged to put this Houfe in mind 
thereof ; which, after impeachments have fo long depended, is 
a harufhip to the perfons concerned, and not agreeable to the 
ufual methods of Parlian ent in futh cafes. 

And then the meflengers withdrew. 

Refoived, That an anfwer be returned to the faid meffage, 
relating to the appointing a time for the trial of the Earl of Orford ; 

6 and 
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and to die articles of impeachtoent againft the Earl of Portland, 
and Lord Hallifax j That this Houfe will return an anfwer by 
meiSengers of their own. 

And the mcffengers were called in again i and Mr. Speaker 
acquainted them therewith. 

Relblved, That a Committee be appointed to confider of the 
faid meflages ; and to fearch precedents in relation thereunto % and 
to draw up an anfwer to be returned to the Lords. 

And it is referred to the Lord Marquis of Hartington, Sir 
Chrillopher Mufgrave"&c. &c. &c. ; and they are to meet at five 
o’clock this afternoon, in the Speaker’s Chamber : and are tp fit 
de die in diem. 


Mercuriiy 4 “ die "junii. 

A MjESSAGE from the Lords, by Sir Richard Hol- 
ford and Mr. Pitt : 

Mr. Speaker, 

The Lords do think fit, upon occafion of the meflage from this 
Houfe, of the one-and-thirtieth of May, to acquaint this Houfe, 
That having been defired by the Lord Somers, that a day may be 
appointed for his fpeedy trial j and their Londdiips, finding no 
iflue joined by replication of the Houfe of Commons, judge it 
proper to give them notice thereof, that the Commons may reply, 
if they think fit : and at the ftme time their Lurdfliips let the 
Commons know, that they will proceed to the trial of any of 
the impeached Lords, whom the Commons fliould be firft ready 
to begin with, fo as there may be no occafion taken from thence 
for any unreafonable delay in the profecution of any of them : 
and fiarAer to acquaint them, that, having fearched their own 
journals, they do not find, that, after a general iinpeachaient, 
there has ever been fo long a delay of bringing up the particular 

articles 
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articles of impeachment, fittihg the’Parliament ; and therefore Ac 
Lords do think they had rcafon to aflert, that it was a hardihip to 
the two Lords concerned, efpecially after their Lorddiips had 
put the Houfe of Commons in mind of exhibiting fuch articles) 
and not agreeable to the ufual proceedings in Parliament: and, 
as the Lords do not controvert what right the Commons may 
have of impeachinjg, in general terms, if they pleafe j fo the Lords, 
in whom the judicature does intirely refide, think themfelves 
obliged to aflert, that the right of limiting a convenient time for 
bringing the particular charge before them, for the avoiding delay 
^n juftice, is lodged in them. 

The Lords hope the Commons, on their part, will be as 
careful not to do any thing .that may tend to the interruption of 
the good correfpondence between the two Houfes, as the Lords 
foall ever be on their part ; and the beft way to preferve that, is, 
for neither of the two Houfes to exceed thofe limits, which the 
law and cuftom of Parliament have already eftabliihed. 

Mr. Harcourt, according to order, reported from the Com- 
mittee, who were appointed to confider of the meflage from 
the Lords, ol Saturday laft, and fearch precedents in relation 
thereunto, and prepare an anfwer to the faid meffage. That 
they had conflderedi*the faid meflage, and fearched precedents, 
and had drawn up an anfwer accordingly; which they had 
direfted him to report to the Houfe ; which he read fti his place ; 
and afterwards delivered in at the Clerk’s table : where the 
fame was once read ; and then a fecond time, paragraph ‘by para- 
graph ; and, with fomc amendments, agreed unto by the Houfe ; 
and is as followeth ; viz. 

The Commons, on confidCration of your Lordfliips meflage to 
them, of the 31ft of May, concerning the Earl of Orford, think it 
fheir undoubted right, when feveral perfons ftand impeached 

before 
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before your Lordships, to bring to trial fnch of them, in the firft 
place, as the Commons apprehend, from the nature of the 
evidence, ought to be firft proceeded agaiuftj to the intent all 
fuch offenders may, in due time, be brought to juftice ; and that 
no day ought to be appointed by your Lordfhips, for the trial of 
any impeachment by the Commons, without fome previous fignifi- 
cation to your Lordfhips from the Commons, of their being ready 
to proceed thereon. 

The Commons could not receive this meflage from your 
Lordfhips, without the grey^ furprize ; your Lordfhips proceed- 
ings, in this cafe, being ndKer warranted by precedents, nor, as 
the Commons conceive, confiftent with the methods of juftice 
or with reafon : wherefore the Commons cannot agreed to 
the day appointed by your Lordfliips for the trial of the Earl of 
Orford. 

As to your Lordfhips meffage at the fame time, relating to the 
Earl. of Portland, and Charles Lord Hallifox, the Commons take 
the fame to be without precedent, and unparliamentary ; and 
conceive your Lordfhips frequent repetition thereof, in fo 
flwrt a time after the Commons had tranfmitted to your Lord- 
fhips their articles againft two of the impeached Lords, and 
were daily preparing their articles againft the others, manifeftly 
tends to the delay of juftice, in obftrudting the trials of the im- 
peached Lords, by introducing difputes, in breach of that good 
correfponderice between the two Houfes, which ought inviolably 
to be preferved. 

Ordered, That Mr. Ilarcourt do carry tlie faid anfwer to the 
Lords. 


3I 
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JoviSf 5 * die yunii, 

THE Houfe, according to order, proceeded to take into 
confideration the mefTage yefterday from the Lords, relating to 
the impeachments : 

And the fame being read; 

Refolvcd, That a Conference be defired with the Lords, upon 
the fubjedl-matter of the faid meffage. 

Ordered, That the faid meflage be referred to the Committee 
appointed to draw up the articles^lllf impeachments : and that 
they do draw up what is to be offered to the Lords at die faid 
Conference. 


Venerisy 6“ die yunii. 

MR. Harcourt reported from the Committee appointed; 
to draw up articles of impeachment ; and who were to confider 
of the meflage from the Lords of the fourth of June inftant ; and to 
draw up what fhall be offered’ at a Ccmference with the Lords, 
upon the fubj eft-matter of the faid meflage; That they had 
drawn up the fame accordingly ; and had direfted him to report 
the fame to the Houfe ; which he read in his place ; and after- 
wards delivered in at the Clerk’s table : where the fame was read 
twice ; and, upon the queftion put thereupon, agreed unto by the 
Houfe ; and is as folio weth ; viz. 

The Commons have defired this Conference, upon your Lord- 
fhips meflage of the fourth of June, in order to preferve a good 
correfpondence with your Lordfhips, which will always be the 
endeavour of the Commons, and is at this time particularly nccef- 
fary, in order to bring the impeached Lords to a fpeedy trial. 
And becaufe the meffages, which your Lordfhips have thought 

fit 
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iitto fend to the Commons, and the anjCwers thereunto, feem not 
to tend towards expediting the trials, which the Commons fo 
much defire, but may rather furnifh matter of difpute between the 
two Houfes ; the Commons therefore choofe to follow the 
methods formerly ufed, with good fuccefs, upon the like oc- 
c^fion : and, for the more fpeedy and eafy adjufiing and pre* 
venting any differences, which have already happened, or may 
arife, previous to, or upon, thefe trials, the Commons do pro- 
pofe to your Lordfhips, That a Committee of both Houfes 
be nominated, to confider of the moft proper ways and methods 
of proceeding on impeachments, according to the ufage of Par- 
liament. 

Ordered, That Mr. St. John do go to the Lords, and defire the 
faid Conference. 

Mr. St. John reported. That he having, according to order, 
been at the Lords, to defire a Conference, the Lords do agree to a 
Conference accordingly ; and appoint the fame prefently, in the 
Painted Chamber. 

Ordered, That the Committee, who were appointed to draw 
up articles of impeachment, do manage the Conference. 

And the Managers went to the Conference. 

And being returned j 

Mr. Harcourt reported. That they had been at the Con- 
ference } and delivered to the Lords what the Houfe had directed : 
and that the 'impeached Lords were not at the Conference. 


Lunat 9* Me Junti. 

A MESSAGE from the Lords, by Sir Richard Holfond 
and Mr. Gery : 

Mr. Speaker,' 

We are commanded by the Lords, to acquaint this Houfe, 

3 I 2 Tha^ 
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That, ia ahfwer to the mt®gc' the Houie of Commons, of 
die fourth inftant,' the Lords fay, by their mefTage fent on the 
thifd, (wherein they declare themfclves ready to proceed to the trial 
of any of the impeached Lords, whom the Commons Ihould be 
fifll ready to begin with) they have given a full proof of their 
willingnefs to comply with the Commons, in any thing which 
may appear reafonable, in order to the fpeedy determining of the 
impeachments now depending : and therefore, as the Lords con- 
ceive the Commons liad no occafion to begin any difpute on that 
head, fo their Lordfliips are careful to decline entering into a 
controverfy, which feems to them to be of no ufe at prefent. 

The Lords think themfclves obliged to aflert their undoubted 
right to appoint a day for the trial of any impeachment depending 
before them, if they fee good caufe for it, without any previous 
fignification from the Commons of their being ready to proceed i 
which right is warranted by many precedents, as well as confo- 
nant to juftice and reafon j and their Lord/hips, according to the 
example of their anceftors, will always ufe that right with a re- 
gard to the equal and impartia'l adminiftration of juftice, and witK 
a due care to prevent unreafonable delays. 

This being the cafe, the Lords cannot but wonder, that the 
Commons, without any foundation for it, thould make ufe of ex- 
prefllons, which, as their Lordihips conceive, have never been 
ufed before by one Houfe of Parliament to another; and which, 
if the like were returned, muft neceflafily dellroy all good cor- 
refpondence between the two Houfes. 

The laft part of the Commons melTage being, in effedt, a re- 
petition only of their former, of the one-and-thirtieth of May, to 
Vfhich the Lords have already returned a full anfwer, their Lord- 
fhif s think it not requilite to fay more, than that they cannot ap- 
prehen 1 with what colour their calling upon the Houfe of Com- 
mons to fend up articles againft two Lords, whtmi the Commons 
have fo long hnee impeached in general terms, can he faid to 
5 tend 
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tend to the delay of juilice : and therefore, as the Lords think 
the Commons ought to have forborn that reflexion, fo their 
Lordfliips, in faying no more upon the occafion of this mefTage of 
the Commons, tliink they have given a convincing proof of their 
moderation, and of their hncere defire of preierving a good cor- 
refpondence between the two Houfcs j which is fo neceflary for 
the public fecurity, as well as doing right upon the impeacho 
ments. 

And then the meflengers withdrew. 

Ordered, That the faid meflage, relating to the impeachments, 
be referred to the Committee, who were appointed to draw up 
articles of impeachment, and foarch precedents, to draw up an 
anfwer thereunto. 

A meflage from the Lords, by Sir Richard Holford and Mr. 
Gery ; 

Mr. Speaker, 

We are commanded by the Lords to acquaint this Houfe, 
That the Lords have appointed the trial of John Lord Somers on 
Friday next, on the impeachment againft him by this Houfe. 

And then the mefl*engers withdrew. 

Ordered, That the )(aid meflage be taken into confideration to- 
morrow morning. 


Mortis t 10* die JunH. 

Mr. Harcourt reported from the Committee, to whom it 
was referred to draw up articles of impeachment. That they had, 
according to order, drawn up an anfwer to the rnelTage from the 
Lords yeftcrday, which they had directed him to report to the 
Houfe i which he read in his place ; and afterwards delivered in 
at the Clerk’s table ; where the fame was twice read i and, with 

an 
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an aitiendtheftt, agreed unto by tke Houfe ; and is as fblkaw* 
cth { viz. 

The Commons, in hopes bf avoiding all interruptions and de- 
lays in proceeding againft the impeached Lords, and the many 
inconveniencies which might afife thereby, having propofed to 
your Lordihips, at a Conference, That a Committee of both 
Houfes might be nominated, to confider of the moft proper ways 
and methods of proceeding on impeachments, think "they might 
juftly have expedted your Lordfhips compliance with their faid 
propofition, inftead of your Lordihips anfwer to their meflage of 
the fourth inftant, which they yefterday received; in which 
anfwer of your Lordihips, though many matters of great exception 
are contained, a fuitable reply whereunto would inevitably deftroy 
all good correfpondence between the two Houfes, yet the Com- 
mons, from an earneft defire to preferve the fame, as well as to 
give the moft convincing proof of their moderation, and to Ihew 
their readinefs to bring the impeached Lords to Ipeedy juftice, at 
prefent infill only on their propofition for a Committee of both 
Houfes, to fettle and adjuft the necelTary preliminaries to the 
trials j particularly, whether the impeached Lords lhall appear, od 
their trials, at your Lordihips Bar, as criminals ; whether, being 
under accufations of the fame crimes, they are to fit as Judges on 
each other’s trials, for thofe crimes i or can vote in their own 
cafes : as we find by your Lordihips Journals, fince their being 
impeached, they have been admitted to do : which matters, and 
fome others, being necelTary to be adjufted, the Commons cannot 
but infill on a Committee of both Houfes to be ’appointed for 
that purpofe j, their departing from which would be giving up 
the rights of the Commons of England, known by unquellionable 
precedents, and the ufage of Parliament % and making all im- 
peachments, the greatell bulwark of the laws and. liberties of 
Enghnd, impradlicable for the future, 
a 
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0!in3ered> That Mr. Harcourt 4o carry the £ild anfwer >9 the 
Lords. 


The Houfe, according to order, proceeded to take into confi» 
deration the meilage from the Lords yefterday ; whereby they 
acquainted this Houfe, That they have appointed the trial of 
John Lord Somers on Friday next, on the impeachment againft 
him. 

And the fame was read. 

Ordered, That the faid mefiage be referred to the Committee 
appointed to draw up articles of impeachment, to prepare an 
anfwer to the faid melTage. 

A meflage from the Lords, by Sir Richard Holford and Mr. 
Gery : 

Mr. Speaker, 

The Lords do defire a prefcnt Conference with this Iloufe, 
in the Painted Chamber, upon the fubjedt-matter of the laft Con- 
ference. 

And then the meflengers, withdrew. 

Refolved, That the Houfe doth agree to a prefent Conference 
with the Lords, as their Lordihips do defire. 

And the melTengers were called in again ; and Mr. Speaker ac- 
quainted them therewith. 

Ordered, That the Committee tliat managed tlte laft Con- 
ference, do manage this Conference. 

And the Managers went to the Conference. 

And, being returned > 

Mr. Harcourt reported. That he had, according to order, car- 
ried the faid anfwer to the Lords. 

Mr. Harcourt alfo reported the Conference : and that it w'as 
managed by the Duke of Devonlhire j who acquainted them. That 
the Lords have defired this Conference, upon occafton of the laft 

Conference, 
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Conference, in order to prefervc a good correfpondence with the 
Houfe of Commons j which they fhall always endeavour. 

As to the late meflages between the two Houfes, their Lord- 
fliips arc well aflured, that, on their part, nothing has pafled, but 
what was agreeable to the methods of Parliament, and proper to 
prcferve that good underftandiiig between both Houfes, which is 
neceflary for the carrying on of the public bufincfs. 

As to the propofel of the Commons, That a ConKnittce of 
both Houfes ftiould be appointed, to confider of ways and me- 
thods of proceedings on impeachments j their Lordfhips cannot 
agree to it. 

1 ft, Bccaufe they do not find, that ever fuch a Committee was 
appointed on occafion of impeachments for mifdemeanors : and 
their Lordflfips think themfelves obliged to be extremely cau- 
tious in admitting any thing new in matters relating to judi- 
cature. 

adly. That although a Committee of this nature was agreed to 
upon the impeachments of the Earl of Danby, and the five Popiih 
Lords, for high treafon j yet, it was upon occafion of feveral con- 
fiderable queftions and difficulties, which did then arife : and 
their Lordfhips do not find, that the fuccefs in that inftance was 
fuch as fliould encourage the purfuing the fame methods again, 
though in the like cafe ; tlie Lords obferving, that, after much 
time fpent at that Committee, the difputes were fo far from being 
there adjufted, that they occafioned the abrupt conclufion of a 
fef^on of Parliament. 

3dly, Their Lordfhips are of opinion, that the methods of 
proceedings on impeachments for mifdemeanors are fo well fet- 
tled by the ufage of Parliaments, that they do not forefee- any 
difficulties likely to happen j at leaft, none have been yet ftated to 
them; and all the preliminaries, in the cafe of Stephen Goudett, 
and others, which was the laft inftance of impeachments for 

mifdemeanors. 
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mifdemeanors, were eafily fettled and agreed to, without any fuc h 
fuch Committee. 

4 thly, The Lords cannot but obferve. That this propofal of 
the Commons comes fo very late, that their Lordrtiips can exped: 
no other fruit of fuch a Committee, but the preventing of the 
trials during this feffion. 

The Lords aflure the Commons, that, in cafe any difficulties 
fhall arife in the progrefs of thefe trials, which their Lordflaips do 
not forefee, they will be ready to comply whh the Commons in 
removing them, as far as juftice, and the ufage of Parliament, will 
admit. 

Ordered, That the faid report be taken into confideration to- 
morrow morning. 


Mercurii, 1 1* die yunii. 

MR. Harcourt reported, from the Comitiittee appointed 
to draw up articles of impeachment. That they had, according 
to order, drawn up an anfwer to the meffage from the Lords, on 
Monday laft, for appointing the trial of the Lord Somers upon 
Friday nextj which they had direded him to report to the 
Floufe ; which he read in his place ; and afterv/ardo delivered 
in at the Clerk’s table : where the fame was twice read ; and, 
upon the queftion put thereupon, agreed unto by the Houfe ^ and 
is as followdh viz. 

The Commons, on Monday laft, received a meflage from your 
Lordfhips, That your Lordihips bad appointed the trial of John 
Lord Somers upon Friday next, on their impeachment againft 
him j in which they obferve, your Lordfhips have not nominated 
any place for his trial, though your Lordflnps thought fit to make 
that matter, on the laft impeachments for mifdemeanors,‘the fub- 
jed of a long debate. 

And they Cannot but take notice, that your Lordflilps have 
VoL. IV. 3 K taken 
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taken as long a time to give your anfwer to the Commons defire 
of a Committee of both Houies> delivered at a Conference on 
Friday lafi, as you are pleafed to allow the Commons to have of 
the day appointed by your Lordihips for the faid trial. 

Your Lordihips appointing fo thort a day, efpecially whilft the 
propofition made to your Lordihips, for a Committee of both 
Houfes, was undetermined, the Commons take to be fuch a 
hardlhip to them, and fuch an indulgence to the perfon accufed, 
as is not to be paralleled in any parliamentary proceeding. 

The Commons muft likewife acquaint your Lordihips, That 
their experience of the interruption of a former trial, on an im- 
peachment for mifilemeanors, for want of fettling the prelimina- 
ries between the two Houfes, obliges them to infift on a Com- 
mittee of both Houfes, for preventing the like interruption. 

And they conceive it would be very prepofterous for them to 
enter upon the trial of any of thofe Lords, till your Lordfliips 
difeover fome inclination to make the proceeding thereupon 
prafticable : and therefore they think they have reafon to in- 
fill upon another day to be appointed for the trial bf the Lord 
Somers : and the Committee doubts not but to fatisfy your 
Lordfliips, at a Free Conference, of the neceffity of having a 
Committee of both Houlcsj before they can proceed upon the 
fiid trial. 

Ordered, That Mr. Harcourt do carry the faid anfwer to the 
Lords. 

Ordered, That Colonel Granville do go to the Lords, and 
defire the Free Conference. 

Mr. Harcourt reported. That he had, according to order, deli^ 
vered the anIWer to the Lords melTagc. 
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Jovis, 12* dit yunii. 

COLONEL Granville reported. That he having, accord- 
ing to order, been at the Lords, to dehre a Free Conference with 
their Lordfliips, upon the fubjed-matter of the laft Conference ; 
the Lords anfwered, That they will fend an anfwer by meflen- 
gers of their own. 

N 

A me^Tage from, the Lords, by Dodtor Newton and Mr. Gcry : 

Mr. Speaker, 

' We are commanded by the Lords to acquaint this Houfe, That, 
in anfwer to the meifage from the Houfe of Commons, of the 
loth inftant, the Lords fay. That, although they take it to be un- 
parliamentary in many particulars, yet, to (hew their real defire of 
avoiding difputes, and removing all pretence of delaying the trials 
of the impeached Lords, they will only take notice of that part of 
their meffage, wherein the Commons propofe Ibme things as dif- 
ficulties, in refpedt of the trials j which matters relating wholly 
to their judicature, and to their rights and privileges as Peers, 
they think fit to acquaint the Commons with the following refo- 
lutions of the Houfe of Lc^p : 

I ft. That no Lord of Parliament, impeached of high crimes 
and mifdemeanors, and coming to his trial, fliall, upon his trial, 
.be without the Bar. 

2dly. That no Lord of Parliament, impeached of high crimes 
and mifdemeanors, can be precluded from voting on any occa- 
fion, except in his own trial. 

Their Lordfhips further take notice of a miftake, in point of 
fact, alleged in the meffage of the Commons j it no way appear- 
pearing, upon their Journals, that the Lords impeached have 
voted in their o\yn cafe. 

The Lords being well alfured, that all the fteps that have been 
taken by them, in relation to thefe impeachments, are warranted 

3 K 2 ' i>y . 
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by the praCtjce of their anccftors, and the ufage of Parliament, 
have reafon to expe<a: the trials fliould proceed without delay. 
— Alfo, 

We arc commanded by the Lords to acquaint this Houfe,. 
That, 

In anfwer to the meffage of the Houfe of Commons yefter- 
day, the Lords fay. That they cannot give a greater evidence of 
their fincere and hearty defires of avoiding all differences with the 
Houfe of Commons, and of proceeding on the trials of the im- 
peachments, than by not taking notice of the feveral juft excep- 
tions to which that raeffage is liable, both as to the matter and'; 
expreflions. 

The Lords have nothing further from their thoughts, than the 
going about to do any thing which might have the leaft appear- 
ance of hardfhip, with relation to the Commons : 

But the anfwer of the Lord Somers to the articles exhibited 
againft him, having been fent down to the Commons on the- 
four-and-twentietb of May laft ; and they having, by their mef- 
fage of the one-and-thirtieth of May, fignified to their Lordfhips 
their intention of beginning with trial of his impeachment in 
the firft place; 

The Lords, confidering how far the feilion is advanced, thought 
it reafonable to appoint the 1 3th inftant for the faid trial ; their 
Lordfhips finding feveral precedents of appointing trials in im- 
peachments .within a fhorter time. 

The Lords alfb think it incumbent upon them to endeavour 
to difpatch the trials of all the impeached Lords before the rifing 
of the Parliament : this is what juftice requires, and cannot be 
looked upon as a matter of indulgence ; neverthelefs, that the 
Commons may fee how defirous their Lcrdflrips are to comply 
with them in any thing which may be confident with juftice,.. 
they have appointed the trial" of impeachment againft John Lord. 
Somers,, on Tuefday, the 17th of this inftant June, at ten of the 

dock 
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elbck in the forenoon, in the Houfe of Lords, which will be then 
fitting in Weftminfter Hall. — Alfo, 

We are commanded by the Lords to acquaint this Houfe, That 
the Lords do agree to a Free Conference with the Commons, as 
defired, and do appoint to-morrow, at one o’clock, in the Painted 
Chamber. 

And then the Meflengers withdrew. 

Ordered, That the faid two firft meflages be referred to the 
Committee, who were appointed to draw up the articles of im- 
peachment. 


Veneris, 13” die ’punii. 

MR. St. John reported from the Committee, to whom it 
was referred to draw up the articles of impeachment, and to whom 
the meflages from the Lord's yeilerday were referred, That they 
had drawn up an anfwer to the faid meflages ; which they I)ad 
diredted him to report to the Houle ; which he read in his place ; 
and afterwards delivered in at the Clerk’s table : where tlie fame 
was twice read ; and, upon the queftion put thereupon, agreed 
unto by the Houfe ; and is as followeth ; viz. 

The Houfe of Commons find greater reafon to ii\fift upon their 
propolal of a Committee of both Houfes, from the two meflages 
received yefterday from your Lordlhips j for their ambiguity and 
uncertabty do flicw the method of former Parliaments to be the 
moft- proper v/ay for difpatch ofbufinefs. 

The Commons have been obliged to employ that time in con- 
fidering and anfwering your Lordlhips meflages, which otherwife 
would have been fpent in preparing for the Lord Somers’s trial; 
ib that the delay mufl: be charged where the occafion arifeth 
and the Commons, having defired a Committee of both Houfes 
10 adjufl: the preliminaries of the trials, eannot but drink it ftrange 
your Lordfliips ihould come to refolutions upon two of thofe 
g points. 
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■points, whiles the propofal of the Houfe of Conmions is under 
debate at Conferences between the two Houfes ; the Commons 
having other difficulties to propofe, which concern them as pro- 
locutors, and all future impeachments. 

And, though the Commons leave the fubjctSl of your Lordlhips 
refeilutions, with other things, to be debated at a Committee of 
both Houfes j yet they cannot but obferve, that your Lordlhips 
■fecond refolution is no dired anfwer to the Commons propo- 
fal ; which was. Whether Peers, impeached of the fame crimes, 
lhall vote for each other upon their trial for the fame crimes ? 
And the Commons cannot believe, that any fuch rule can be laid 
down, in plain words, where there is a due regard to jullicc. 

And as to what your Lordffiips obferve. That there is a 
miftake in point of fad, alleged by the Commons j this Houfe 
may take off the caution ufed by your Lordlhips in wording that 
part of your meffage j for they know, your Lordlhips are too well 
acquainted with the truth of the fad to affirm. That the impeaciied 
Lords did not vote in their own cafes : and, though the appearing 
or not appearing upon your Lordlhips’ Journal,. does not make it 
more or lefs agreeable to the rules of juftice j yet the Commons 
cannot but add this further obfervation, from your Lordlhips’ 
Journal, Thaf the impeached Lords prefence is not only recorded 
when thofe votes paffed, but they alfo find fome of them ap- 
pointed of Committees for preparing and drawing up the mef- 
fages and anfwers to the Houfe of Commons: which they do 
not think has been the belt expedient for preferving a good* 
correfpondence between the two, Houfes, or adjuft'ing what 
will be neceffary upon thefe trials : and therefore the Copmons 
cannot, think it agreeable to the rules of Parliament, for them to 
appear at a trial, till all neceffary preliminaries are firll fettled with 
your Lordlhips. 

Ordered, That the faid anfwer be fent to the Lords. 


Ordered, 
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Ordered, That Mr. St. John do carry the kid anfwer to the 
Lords. 

Ordered, That the Committee who managed the laft CoO'.- 
ference, do manage the Free Conference. 

And the Managers w'ent to the Conference. 

And being returned j 

Mr. Harcourt reported what had happened at the Conference, 
in a fpeech of the Lord Haverfliam ; upon which the Managers 
thought fit to withdraw from the Conference, to the end they 
might acquaint the Houfe therewith. 

Ordered, That the Managers. do withdraw into the Speaker’s 
Chamber, and colled the matter of the Conference ; and what 
was faid by the Lord. Haverlham j and report the fame to the 
Houfe. 

And the Managers withdrew. 

And the Houfe adjourned till the return of the Managers. 

The Managers being returned } " 

Mr. Harcourt reported the matter of the Free Conference;, 
and the words which the Lord Haver/hatn had fpoke 'thereat 
which he read in his place j and afterwards delivered,, in at 
the Clerk’s table : where the lame was read j and is as fol*- 
loweth j viz. 

That the Managers, appointed by this Houle, met the Lords at- 
a Free Conferjence ; the fubjed-matter whereof was opened by^ 
Mr. Harcourt, and immediately afterwards, further argued by Sir 
Bartholompw Shower. 

It was infifted on by each of them, That the reafons offered by 
their Lordlhips at the lait Conference, were not fufficient for their 
Lordlhips difagreeing to a Committee of both Houfes, defired by 
the Commons at the •firft Conference : 

That, notwithftanding thofe reafons, the Commons Hill thought 
a Committee of both Houfes abfolutcly neceflary for adjufting 

and. 
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and preventing fuch differences as had happened, or might arife, 
previous to, or upon, the trials : and therefore infifted. That fuch 
a Committee fliould be appointed, before the Commons could 
proceed on any trial. 

It was urged, as one reafon for fuch a Committee, That many 
difficulties might happen, wliercby the trials might bf obftruded, 
if the preliminaries ffiould not be fir ft adjuftcd : as one tn- 
ftance, that point, of feveral Lords, being under impeachments 
of the fame crimes, voting on each other’s trials, was mentioned. 

The Lord Steward firft replied; and nothing was offered by his 
Grace, but what was material and pertinent to the matter in 
queftion, and agreeable to the method of Parliament in Free 
Conferences. 

That John Lord Haverfliam fpoke immediately after; and, 
in his Lordfliip’s difeourfe, ufed thefc, or the like expreffions ; 

“ One thing there is, though I cannot fpeak to it, becaufe I am 
** bound up by’ the orders of the Houfe ; yet it muft have fome 
" anfwer ; th^t is. As to the Lords voting in their own cafe ; it re- 
“ quires an anfwer ; though I cannot go into the debate of it : 
** the Commons themfelves have , made this precedent ; for, in 
“ thefe impeachments, they have allowed men, guilty of the fame 
“ crimes, to vote in their own Houfe : and therefore we have not 
“ made any diftindtion in our Houfe, that fome fhould vote, and 
“ fome not. The Lords have fo high an opinion pf the juftice 
“ of the Houfe of Commons, that, they hope, juftice ffiall never 
“ be made ufe of as a malk for any defign : and theepfore givfe 
“me leave to fay, though I am not to argue it, it is a plain de- 
“ monftration, that the Commons think thefe Lords innocent : 
" and, I think, the propofition is undeniable; for there are 
“ feveral Lords in the fame crimes. In the fame fads, there 
“ is no diftindion.: and the Commons leave fome of thefe 
“ men at the head of affairs, near the King’s perfon, to do 

“ any 
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** any mifchief, if their perfons were inclined to it; and- impeach 
" others, when they are both alike guilty, and concerned in the 
** fame fadls ; Tbis,>vas a thing I was in hopes I (hould never 
** have heard aiTerted, when the beginning of it , was from the 
** Houfe of Commons.” 

Thefe expreflions were kiftantly objefted to by Sir Chriftopher 
Muigrave; and the Managers took them to be lb great an 
^perfion on the honour of this Houfe, that they thought them> 
felves obliged, in duty, immediately to withdraw from the Free 
Conference. 

As the Managers were withdrawing, his Grace my Lord Steward 
Ipoke to the effefl: following : 

That, he hoped) we would not think that Lord had any autho- 
rity from the Houfe of Lords to ufe any fuch exprellions towards 
the Commons. 

Refolved, Thdjftohn Lord Havcrfliam hath, at the Free Con- 
ference this *day, uttered moft fcandalous reproaches, and felfc 
expreflions, highly refleding upon the honour and juftice of the 
H^fe of Commons, and tending to the making a breach in the 
good correTpondence between the Lords and Commons, and to 
the interrupting the public juftice of the nation, by delaying the 
proceedings on the impeachments. 

Refolved, That John Lord Havetlham be charged, before the 
Lords, for the words l^ken by the laid Lord this day, at the Free 
Conference j and that the Lords be defired to proceed in juftace 
ngainft the faid Lord Haverlhamj and to fuch^uniftiment 
upon the feid Lord, as lb high an offence againft the Houlb o£ 
Commons does deferve. 

Ordered, That Sir Chriftopher Mufgrave do -cany the <£ud 
•charge and refolution to the Lords. 

Vt>L. IV, 3 ^ 
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A'mefla^ from the Lor(fe, by Df. Newton and Mr. Gery ; - 
Mr* Speaker, . 

The Lords having been informed their* Managers; Thitr 
fome interruption happened at the Free Conference ; which their 
Lordfhips are concerned at« becaule they wifh' that nothing ihoufd 
interrupt the public bhhnefs; do defire the Commons -would 
come again preftntly to the laid Free Conference; which, 
they do not doubt; will prove the* belt' expedient to prevent 
the inconvenience of a imfunderlbanding upon what has pafied. 

And then the meflengers withdrew. 

Relolved, That this Houfe will- fend an anfwerhy mefifengers of. 
their own. , 

And the meflengers were called in again*) and Mr; Speaker 
acquainted them therewith. 

Sir Chriftopher Mufgrave reported. That he had been at the 
Lords ; . and, according to order, delivered t^ charge and refolu-. 
tionof the Houfe, relating to Lord Haverflupai 


Shbbitit (Key uniK . 

A' MESSAGE from the Lords, by Sir John Holkins 
and Dr. Newton : 

Mr. Speaker, - 

The Lords have. commanded us to acquaint this Houfe, That,, 
upon the occafion of their lall meflage yefterday, in order to con- 
tinue a good correQiondence between the two Houfes, their Lord- 
ihips did immediately . appoint a Committee to Hate the. matter of 
the Free Conference, and alfo to infpe(^ precedents of. what has 
hi^pened. of the like nature : and, that the public . bufinefs may 
receive no interruption, the. time defired by their Lordfliips for 
renewing the Free Conference , being elapfed, their Lordfliips 
de^.a prefent Free Conference, in the Painted Chamber, upon 
the fubjedl-mattcr of the lall Free Conference. 


And-i 
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•tAndihen the meffengers withdrew. 

■ Refolved, That this Houfe will fend an anfwcr by incflcngers 
of their own. 

And the meflengers were called in again j and Mr. Speaker 
Hquainted them therewith. 

Refolved, That an anfwer be returned to the Lords, That the 
Commons are extremely delirous to preferve a good correfpond- 
.dence between the two Houfes, and to expedite the trials of the 
impeached Lords j but do conceive, it is not confident with the 
honour of the Commons to renew the Free Conference, until 
they have received reparation, by their Lordfhips doing jufticc 
upon John Lord Haverfliam, for the indignity he yefterday offered 
to the Houfe of Commons. 

Ordered, That the * Lord Cheyne do carry the faid anfwer to 
the Lords. 


Martis, 17* die yunii. 

MR. Harcourt reported from the Committee appointed to 
draw up articles of impeachment, and to whom the meffages 
from the Lords yefterday were referred, and to draw up reafon« 
why they cannot proceed to the trial of the Lord Somers this 
day i That they had drawn up reafons ; which they had diredted 
him to report to the Houfe accordingly ; which he read in hi* 
place i and' afterwards delivered in at the Clerk’s table : where 
the fame were twice read and agreed unto by the Houfe j and 
are as follows ; viz. 

The Commons, in this whole proceeding againft the impea!ehed 
Lords, have adted with all imaginable zeal to bring them to. a 
Ipeedy trial ; and they doubt not but it will appear, by cornering 

♦ This Lord Cheyne was a Peer of Scot- Agmondeiham* in feveral Parliaments be* 
Jand* . created in 1681 ; of a coniiderab\e tween *660, and the .Uniqn of the two 
ellate in Buckinghamihire, and whdfe fa- kin^oxns* 

<fhily were ele^ed for that county^ and for 
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their pfioceedings with all others upon .the like oocaiionv thiM^ the 
Houfe of Commons have notlnQg to Blame themfelves for, butr 
that they have not expreflbd tho refentmeftt: their anccftors*havc 
juftly ihewed upon < much le& attempts, which have, been madii 
upon their power of impeachments. 

The Commons,, on ^ the thirty-firflr' of MSy, acquainted your 
Lordfliips, That' th^ thoughtut . proper, from the nature of the 
evidence, to proceed, in Ae fifR place, upon, the trial of the- 
Lord SomerS } upon the firft intimation from your Lordfhips,. 
fome days afterwards, that you -would proceed to the trial of any. 
of the impeached ■ Lords,, whom the Commons ihould be firft 
ready to begin with.:; notwithflianding your Lordflups had before 
thought fit-, to appoint wlaich impeachment fliouW be firft tried, 
Sind affix a day for fuch . trial,, without confulting the Commons,, 
who are the, profecutors. 

The Commons, determining to expedite the trials' to the utmoft 
of their '.power, imhopes of attaining that end, and for the more 
fpeedy and- .eafy adjulHng and preventing differences, which had 
na{/pened, or. might arife, previous to, or upon thefe trials, pro- 
ppfed to. your Lordihips, at a Conference, the molt -parliamentary, 
and effe^ual method for that purpofe^ and that which in no man- 
ner intrenched upon your. Lordlhips judicature. That a Com- 
tnittee of hath Houfes Ihould be nominated, to confider of the 
mqft proper , ways and methods of proceedings upon impeach- 
ments, according to the ufage of Parliament. 

In the nextme^^.to the Commons, .upon Monday ffie ninth 

June, your. Lordlhips thought , fit, without taking the leaff 
notice of this proportion, |o appoint the Friday, then following 
l^r l^e trial cf the ^d Lord ^mecs : whereuntQ, .as well as to 
othelr -melikges and proceedings of ypur Loidfliips upon , 
Ihk ooCafioA» tlfo Houle of Coomions might hav>e ji^y taken 
'^ry g^at ekceptihfis j yet, as afi evidasice df thifir modmtion, 
and , ta ihew their reacUnels. to -brii^ 4lM..;iiny>Qacha4 

fpeedy 
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ipeedy juftice, the Cottimom infifted only on their propofition for 
a Committee of both to fettle and adjofl the neceflaiy 

preliminaries to the trial; particularly. Whether the impeached 
lj|Ords fhould appear, on their trial, at your Lordfhips Bar, as cri- 
minals ? Whether, being, under accufations. of the fame criines^ 
they fhould fit as judges on each other’s trial for thofe crimes ?, 
Or fhould vote in their own cafes, as, it is notorious, they have 
been permitted by your Lordfhips to do in many inftances which 
might be given ? To which particulars your Lordfhips have not 
yet given a diredt anfwer j though put in mind thereof by the 
Commons. ‘ 

Your Lordfhips, at a Conference, having offered fbme rcafons 
why you could not agree to a Committee of both Houfcs, to ad- 
juft the neceffary preliminaries, the Commons thereupon defired i 
a Free Conference; and your Lordfhips agreed thereunto: at 
which, it is- well known to many of your’Lordlhips, who were 
then prefent, what moft fcandalous reproaches, and faJfe expref- 
lions, highly refledting upon the honour and juftice of the.Houfc 
of Commons, were. uttered by John Lord Haverfliam ; whereby 
the Commons were under the ncceflity of withdrawing from the 
faid Free Conference : for which offence the Commons have, 
with all due regard to your Lordfhip'*, prayed your Lordfhips 
juftice againft ’the Lord Haverfliam ; but have, as yet, received no 
manner of fa^tisfadtion. 

The Commons reftrain themfelves from enumerating your 
Lordfhips very many irregular and unparliamentary proceedings 
upon this occafion > , but think it is what they owe to pub.ic juf- 
tjee^and all the Commons of England, whom they reprefent, to 
declare fome few of thofe reafons,- why they peremptorily xefufe 
to proceed to the trial of the Lord Somers, on the feventeenth of 
Jbne. 

I ft, Becaufe your Lordfhips have not yet agreed, that a Com- 
mittee iff both Houfcs jfhould be appoirjted, for f€ttti»ng .the necef- 

faiy, 
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i&ry rrtfethbd nb^hii'rrtil'thU time, denied^lqi'' the 

Hofdii^of Lords; whcnfdever the Corritilons have iliought it necef- 
feiy to defire' the famc- 

2 dly, Should the Commons, <.which they never will do, be con- 
tented- to _give up -thofe rights which' havchcen tranfmttted to 
t^em from their anceftors, and are of abfolute necefiity to their 
proceedings on impeachments ; yet, whilft they have any regard to 
public juftice, they never can appear as profecut'Ors before your 
Lordfliips, till your Lordfhips have firft given them fatkfaeiion, 
that Lords impeached of the fame crimes, fhall not fit as, Judges 
on each Other’s trials for thofe crimes. 

3dly, Becaufe the Commons have, as yet, received no repara- 
tion for the great indignity offered to them, at the Free Confe- 
rence, by the Lord Haverfham. The .Commons are far , from 
any inclination, and cannot be fuppofed to be under any ne- 
ceflity, of delaying the trial of* the Lord Somers : there is not 
any article exhibited by them, in maintenance of their impeach- 
rment againft the Lord Somers, for the proof whereof they have 
not full and undeniable evidence ; which they will be ready to 
produce, as foon ai your Lordfhips fhall have done juftice upon 
the Lord Haverfham, and the neceffary preliminaries, in order to 
the faid trial, fhall be fettled by a Committee of both Houfes. 

The Commons think it unneceflTary to ■ obferve to your Lord- 
fhips. That moft of the articles, whereof the Lord Somers ftands 
impeached, will appear to your Lordfhips to be undoubtedly true. 
From matters of record, as well as by the confeffion of the faid 
Lord Somers, in his anfwer to the faid articles : to which the 
Commons doubt not but your Lordfhips will have a due regard 
when his trial fhall regularly proceed. 

Refolved, That the faid reafons be fent, by a meffage, to the 
Xords. 

PrderedrThat the Earl of Dyfcrt do cany the-feid meffage. 


The 
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The Earl of. Dyfert. reported to the Houfc, That he, had, ac- 
ecvding to order^ carried up their imeiSage to the Lords. 


Fenerist die Jvlih 

■•'if" ■ ■■ ■ 

A MESSAGE from the Lords, by Sir John Franklyn 
and Sir Lacon William Child : . 

Mr. Speaker,- 

We are commanded by the Lords to acquaint this Hbufe,.That 
the Lords have appointed Monday, the three-and-twentieth day 
of this inftant June, at ten of the clock in the forenoon, for the 
trial of Edward Earl of Orford, in Weftminftcr Hall, — Alfo, 

We are commanded by the Lords to deliver to this Houfe, a 
copy of the Lord Haverlhamus anfwer to the charge exhibited 
againft him — Alfo, . 

We are commanded by the Lords to acquaint this Houfe, That 
the Lords, in anfwer to the meflage of the Commons of the 
feventeenth inftant, fay j The only true way of determining which 
of the two Houles has afted.. with - the greateft liucerity, in order 
to bring the impeached Lords to. their trials, is, to* look back 
upon the refpe<ftive proceedings. . 

The Lords, do not well underftand.what the Commons mean 
by that xefentment, which they fpeak of in their meflage. Their 
Lordlhips own the Houfe of Commons have a right of impeach- 
ing;, and the Lords have the undoubted power of doing juftice 
upon thof© impeachments, by bringing them to trial, and con- 
demn]^ or acquitting the parties in a. reafonable . time : this 
poWer is derived to them from their anceftors; which they will . 
not fuflFef to be wrefted from thorn by any pretences whatfoever. 

Their Lordlhips cannot but wonder, that the Commons, Ihould 
not have propofed a Committee of both Houles much fopner, if 
they thought it fo neceflary for the bringing on the trials ; no 
mention being made of fuch a Committee, from the firft of April to 

the. 
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Iflthoiigh, Ajiflhg'%ai'5ht55rvil,*<lieir*^l^s 
were Jre<jiifcntly £orn^la!^fid '6^ bjr^Hle^Hotrfc’^of £A:fif9a.' 

' The manner in which the Commons demand this Committee, 
the Lords look upon as a dirofl isv<t<iing thcir judicature j and 
therefore, as there never was a Committee of both Houfes yielded 
to by the' iLords, in cafe^of any impeachment for high crimes and 
mifdemcanors, fo their Lordlhips -do iniiil;, that they will make 
no new precedent upon this occafion : many impeachments for 
mirdemcahors have, in' all times, been dekermined without fuch a 
Committee } and if now the Commons • think fit, by an unpre- 
ceddnted demand, to form an excufe for not proftcuting their -im- 
peachments, it is demonftrabic where the obftrudlion lies. 

As to the preliminaries, which the Commons mention in par- 
ticular, as proper to be fettled at fuch a Committee.? they have 
received the refolutions of the Houfe of Lords therein, by their 
meilage of the twelfth infiant, from which, being matters relat- 
ing intirely to their judicature, their Lordfhips nannot depart. 

As to the laft pretence the Commons would make to fhelter 
the delaying the trials, from feme exprefiions which fell from the 
Lord Haverlham at the Free Conference, at which offonce was 
taken, their Lordfhips will only oblerve : 

iHl That they have omitted nothing whidh might give the 
.Commons all reafonable fatisfadUon, of their purpofo to do them 
^uftice in. that matter, -fo far as is confident with doing jufticc to 
that Lord; and alfo to preferve all good correfpondence with 
.them, as appears by the feveral ileps they have taken. 

adly. That this bufinefs has no relation to the trials df the im- 
^peached Lords ; and therefore their Lordlhips cannot iiha^n^ 
why the^Commons ihould make latisfadion and reparation againll^ 
the Lord' Haverlham, a necefiaiy condition for the going on with 
Jdie trials ; and, at the fame time find no (tilficulty m proceeding 
> 1 ^ other l>ttfihefi. 

^^theh the inefiengers withdrew. 
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Refolved, In anTwer to the meflkge of the Lords appointing 
Monday next for the trial of the Earl of Orford, That the Lords 
have been acquainted. That the Commons would proceed, in the 
firft place.^againft the Lord Somers ; and they arc ready to go to 
that Lord’s trial as foon as ever the Commons have received latis- 
fadion for the affront offered to the Houfe of Commons, by the 
Lord Haverfham, at the Free Conference j and that the neceflaiy 
preliminaries are adjuffed by a Committee of both Houles. 

Ordered, That the Lord Mordaunt do carry the faid anfwer to 
the Lords. 
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What pajfed at Conferences relating to Lard Oxford’s TriaL 
Joniis, vf die funiit 

; • J 

M r. Carter reported from the Committee appointed' to with- 
draw, and draw up what was proper to be offered to the 
Lords at the Conference relating to proceedings in the profecu- 
tions of Impeachments, That they had drawn up the fame ac- 
cordingly ; which they had diredled him to report to the Houfe j 
and he read the faid report in his place ; and afterwards delivered 
the fame in at the Clerk’s table : where it was read j and agreed 
unto by the Houfe ; and is as follows ; viz. 

The Commons, having taken into their confideration your 
Lordihips refolution, communicated to their Managers, relating to 
the proceedings on the trial of Robert Earl of Oxford and Earl 
Mortimer j and being defirous, as far as in them lies, to maintain 
a good correfpondence with your Lordihips j have delired this 
Conference; and have commanded us to acquaint your Lord>^ 
Ihips, That they conceive it to be the undoubted right of the 
Commons to impeach a Peer, either for High Treafon', or for high- 
crimes and mifdemeanors ; or, if they fee occafion, to mix both 
the on^ and the other in the fame acculation. 

The impeachment preferred againft Robert Earl of Oxfbrr^and 
Earl Mortimer is one continued accufation, confifting of nigh, 
crimes and mifdemeanors, and allb «f charges of High Trealbn : 
the fa^s on which the articles preceding thofe of High Treafon 
are grounded, are laid together in order of time, and follow one 
another fucce£dvely in the manner they were committed^ 

As- 
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As the Commons thought this the moft natural method for 
exhibiting jh'e feveral articles againft the faid Earl, they were of 
opinion, that they ftiould proceed in the proof of thefe fevc- 
ral fa<as after the fame method ; fince it is manifeft, that, 
in laying open the courfe of fuch a wicked adminiftration, the 
preceding parts of it give light to thofe which follow; and that 
the proof of feveral of the articles of high crimes and mifdc- 
meanors would naturally lead to the proof of thofe of High 
Treafon. 

Your Lordihips received thefe feveral articles of impeachment 
without making any exception againft the form in which they 
vrere exhibited : the faid Earl made his anfwer to them in the 
fame order ; and has nowhere infifted to be tried , in any other 
method ; fo that the Commons are furprifed to find a ftop put to 
their profecution, by an objection which has never been ftated by 
th'b faid Earl, and which your Lordfbips had given them fo little 
reafon to expeCt. 

To this muft be added, That, as the Commons only are mafters 
of the evidence j and as, upon that account, they are beft able to 
determine what to charge firft, and what next ; fo they are moft 
proper to determine in what method to proceed for the advantage 
of the profecution i in the event of which, all the Commons of 
Great Britain are fo highly concerned: to which they further add. 
That they fee no reafon but that your Lordfhips may as well 
bvert the whole order of the articles, as preferibe to the Com- 
mons thofe particular articles on which they are firft to pro- 
ceed t^Jwhich. will neceffarily produce fuch a confufion, both in 
tljaf^aCls and evidence, as is by no means confiftent with that 
:learnefs and perfpicuity in which the Commons think this aftair 
>Qght to appear. 

The Commons, upon examining precedents, do find divers 
precedents of impeachments for High Treafon, and other h%h 
crimes and mifdcmeanors, in the fiune accufation j and do not 

3M 2 find. 
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find, tJiat the Lords ever objefted to fuch proceeding, or ever 
gave judgment upon any particular article of an impeachment, 
before the Commons had gone through and concluded their 
evidence upon all the articles. Or fo many of them as they 
thought fit : and the* Commons are as much at a lofs to con- 
ceive what arguments, or precedents, can be brought. to fup- 
port the refolution of your Lordfliips to give judgment upon 
one part of the fame accufation, referving the other part for 
a fubfequent trial ; as they are to know what your Lordfhips 
mean, by admitting the Commons to proceed upon the articles 
of high crimes and mifdemeanors, after the judgment is given 
upon the articles for High Treafon, fuppofing the judgment 
proper for High Treafon fbould be given againft the faid Earl. 

For thefe reafons, the Commons aflert it as their undoubted 
right to proceed on the trial of Robert Earl of Oxford" and Earl 
Mortimer after the method in which their Managers were pro- 
ceeding, when interrupted by your Lordfliips refolution. 

Ordered, That the Lord Morpeth do go to the Lords, and 
defire the fiiid Conference^ 

The Lord Morpeth reported. That he having, according to 
order, been at the Lords, to defire a Conference, the Lords do 
agree to a Conference j and appoint the fame prefcntly, in the 
Painted Chamber. 

Ordered, That the Committee appointed to draw up what was 
proper to be offered to the Lords at a Conference, relating ta 
proceedings in the profecutions. of impeachments, .do mat^ge the 
laid Conference. 

And the Managers went to the Conference.. 

And being returned ; 

Mr. Carter reported. That the Managers had been at the 
Conference, and delivered to the Lords what the Houfe had 
dire&ecL 


Fenerisy 
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Venerist 28* die Junii. 

A MESSAGE from the Lords, by Mr. Fellows and 
Mr, Meiler : 

Mr. Speaker, 

The Lords defire a prefent Conference with this Houfe^ ia 
the Painted Chamber, upon the fubjeit-matter of the laft Con- 
ference. 

And then the melTengers withdrew. 

Reiolved, That the Houfe doth agree to a prefent Conference 
with the Lords, as their Lordfhips defire. 

And the meflengers were called in again j and Mr. Speaker 
acquainted them therewith. 

Ordered, That the Committee who managed the laft Confe- 
rence, do manage this Conference. 

The Managers went to the Conference. 

And being returned ; 

Mr. Carter reported. That the Managers appointed to manage 
the Conference with the Lprds had been at the Conference j and 
that the fame was managed, on the part of the Lords, by the 
Duke of Newcaftle who acquainted the Managers, That their 
Lordftiips, in order to preferve a good correfpondence with the 
Houfe of Commons, which they ftiall always emleavour to do 
as far as lics'in their power, have defired this Conference, upon 
the fubjedt- matter of the laft Conference ; and have direded us 
to acqua^it you, That their Lordftiips judge it a right inherent in 
ever^t''fcourt of juftice, to order and diredt fuch methods of pro- 
pe^^ing as fuch Court ftiall think fit to be obferved in all caufes 
"depending before them, which can have no influence to the pre- 
judice of juftice, and where fuch methods of proceedings are not 
otherwife fettled by any politive rule: the power of judicature on- 
all impeachments being a right unquefttonably inherent in their 

Lordftiips ^ 



Lord(h!ps ; and h not being determined by any pofitive rule, 
whether the Houfe of Common? jnay proceed to make good the 
fcveral articles exhibited for mifdemeanors in fuch order as they 
^all think fit, before they proceed to make good the articles ex- 
hibited for High Treafon ; and there being no precedent Whete 
the Commons, upon the trial of any fuch impeachmen't, at- 
tempted to proceed, in the firft place, to make good any of the 
articles contained in fuch impeachment for high crimes and mif- 
demeanors ; their Lordlhips (conlidering the nature of the im- 
peachment now depending before them, and the method wherein 
the Managers for the Houfe of Commons were beginning to 
proceed upon the trial, to m^e good the firft article thereof, 
which is a charge for high crimes and mifdemeanors only j and 
allb confidering the very different methods of proceedings on an 
impeachment of a Peer for High Treafon, as well before as upon 
the trial thereof, and the circumftances attending fuch a trial, 
from the proceedings -on an impeachment of a Peer for high 
crimes and mifdemeanors, and the known circumftances attending 
fuch a trial) thought tbemfdvcs obliged to come to the refolution, 
communicated to the Commons on the 24th inftant, as well for 
the doing jufiice in the cafe depending before them, as for the 
preventing a new precedent to be made on this trial; in confe- 
quence whereofi a new and unjuftifiable forha of proceeding 
againft a Peer, upon an impeachment for High T’teafon, and 
high crimes, might be introduced, at his trial, upon thofe articles 
in which he is charged for high crimes and mifdemeailors only ; 
to the prejudice of the Peerage of’ Great Britain in alNfimes to 
come ; viz. the trying a Peer on articles for high crimes anlSK^nif- 
demeanors without the Bar: the detaining in cuftody a Peer fo-- 
accufed ; and repeated commitments of him to the Tower, dur- 
ing the time of fuch trial ; and fubjefting a Peeir to as ignomi- 
nious circumftances on his trial on articles for mifdemeanors, as if 
he were then on his trial on articles for High Treafon : whereas 
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a Peer, on his trial on articles for mifdemeanors onljr, ought not to 
be deprived of his liberty, nor iequeftered from Parliament j and 
is intitled to the privilege of &tipg vvithin the Bar during the 
whole time of his trial : in all which particulars, the known rule 
of proceedings in fuch cafes may be evaded, Hiould a Peer be 
brought to his trial on feveral articles exhibited againft him for 
high crimes and mifdemeanors,. and for High Treafon, mixed 
together ; and the Commons. be admitted to proceed, in order to 
make good the articles for high crimes and mifdemeanors, before 
judgment be given upon the articles for High Treafon. Their 
Lord/hips have fully confidered the matters offered to them by the 
Houfe of Commons at the kft Conference, relating to the pro- 
ceedings againfl Robert Earl of Oxford and Earl Mortimer; 
and their Lordihips are fully fatisfied, that the refolution they 
have taken, aud communicated to the Commons on the 24th 
inftant, is juft and reafonable ; , and that the Houfe of Commons 
are not put under any real inconvenience thereby, in carrying on 
their prefent profecution ; Their Lordihips have commanded us 
to let you know, that they do infift on their kid refolution ; viz.. 
“ That the Commons be not admitted to proceed, in order to 
** make good the articles againft Robert Earl of Oxford and 
“ Earl Mortimer for high crimes aiid' mifdemeanors, till judgment 
“ be firft given on. tho articles fiar High Treafon.” 
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Reforttjrom a Committeet of certain Heads upon which Per/ons might 
he excepted out of the Bill f Indemnify, 

fovist 23* die fanuarii, 1689. 

T he Houfe refolved into a Cotnmittee of the whole Houle» 
upon the Bill . of Indemnity ; and Bill of Pains and 
Penalties to be indided upon fuch as fhall be excepted out of the 
Bill of Indemnity. 

Mr. Speaker left the Chair. 

Mr. Cray took the Chair of the Committee. 

Mr. Speaker rcfiimed the Chair. 

Mr. Gray reports from the Committee of the whole Houfe, 
That they had agreed upon certain heads in order to their pro- 
ceedings on the faid Bills : which he read in his place ; and 
afterwards delivered the fame in at the Clerk’s table ; where they 
were read j and are as ibUow ; viz. 

Pefolved, That it is the (pinion of this Committee, That the 
averting, adviimg, and promoting of the difpeniing power ; and 
fufpending of laws without confent of Parliament *, as it hath 


* Upon this Aibjedl of the dirpenfing 
power, fee what pafled on the trial of Sir 
Edward Hales in i68(i ; the arguments of 
his Counfeh and the opinion of eleven 

Judges out of twelve (Mr. Juilice Strut 
only dilTenting) ** That the King had by 
law» a power to difpenfe with the execution 
Ov *the il«t. 25 Chs. 11. ch. 2d. which re- 
^u es all perfons holding an oifice of truli 
to r-xe ve the facrament^ and. to take tie 
oUhs of allegiance fuprtxnacy.” State 


Trials, Vol. VII. page 612. Sir Edward 
Herbert, Chief Juilice of the Common 
Pleas, afterwards publilhed an account of 
the Authorities in ^Law, upon which he 
formed his opinion in that cafe— wh^h ac- 
count, together with the arguments ot Sir 
Robert Atkins, and Mr. William Atwood,^ 
againfl that judgment, are to be found in 
the fame volume of the State Trials, page 
616— 623,««-and comprehend all that is to 
be faid on both hdes of this queilion. 

been 
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bten * lately exercifedj and thct a£ting in purfoance of fuch 
pretended difpenfmg power, is one of the crimes, for which 
fome perfons may juftly be excepted out of the Bill of Indem- 
nity. 

Refolved, That it is the opinion of this Committee, That the 
commitment and profecution of the feven Bithopsi be another 
crime, for which fome perfons may juftly be excepted out of the 
Bill of Indemnity. • 

Refolved, That • it is the opinion of this Committee, That 
the advifing, promoting and executing the commiflion for ereft- 
ing the late court for ecclefiaftical caufes, be another crime, for 
which fome perfons may juftly be excepted out of the Bill of 
Indemnity. 

Refolved, That it is the opinion of this Committee, That the 
advifing the levying money, and the colleding the fame for and 
to the ufe of the Crown, by pretence of prerogative, for other 
time, and in other manner, than the fame was granted by Parlia- 
ment, be another crime, for which fome perfons may juftly be 
excepted out of the Bill of Indemnity. 

Refolved, That it is the opinion of this Committee, That the 
advifing the raifing and keeping up a.ftanding army in the time of 
peace, without confent of Parliament, and the quartering of 
foldiers, be another crime, for which fome perfons may juftly be 
excepted out of the Bill of Indemnity. 

Refolved, That it is the opinion of this Committee, That 
the advifing, procuring, contriving, and ading in the furrender- 
ing charters, and in the alteration and fubverfion of corpo- 
rations, and in procuring of new charters j and the violating 
of the rights and freedoms of eledions to Parliament, in 
counties, cities, corporations, boroughs, and ports; and the 
queftioning the proceedings of Parliament, out of Parliament, 
by declarations, informations, or otherwife, are other crimes, 
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i^r wliich fotne perfons may be juftly excepted out of the BiU 
of Indemnity. 

Refolvcd, That it is the opinion of this Committee, That 
undue conftrudions of law, and illegal profecutions and proceed-: 
ings in capital cafe’s, arc other crimes, for which fome perlons 
may juftly be excepted out -of the Bill of Indemnity. 

Refolved, That it is the opinion of this Committee, That the 
undue returns of juries, and other illegal proceedings in civil 
caufes, are other crimes, for which fome perfons may juftly be 
excepted out of the Bill of Indemnity. 

Refolvcd, That it is the opinion of this Committee, That the 
requiring Cxceifive bail, impofing exceflive fines, giving exceftive 
damages, and ufing undue means for levying fuch fines and 
damages, and inflidting cruel and unufual punifliments, are other 
crimes, for which fome perfons may juftly be excepted out of the 
Bill of Indemnity. 

Refolved, That it is the opinion of this Committee, That 
the advifing King Charles the Second, and King James the 
-Second, by fome of their Judges and Council, that Parliaments 
need not be called, according to the ftatutes, is another crime, 
for which fome perfons may juftly be excepted out of the Bill of 
Indemnity. 

Refolved, That it is the opinion of this Committee, That 
the procuring the commiffion to execute martial law in the 
Ifland of Sandla Helena, or figning inftrudlions for putting 
the fame in execution, is another crime, for which fome perfons 
may juftly be excepted out of the Bill of Indemnity. 

Refolvcd, That it is the opinion of this Committee, v That 
the regulating of corporations and boroughs in the reign of 
the late King James the Second, and the promifing to take 
oiF the penal laws and teft, are other crimes, for which fome* 
perfons may juftly -be excepted out of the Bill of Indemnity. 

Refolved, 
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Rl^lvcd,, That it is the opinion of this Committee, That 
the undertaking, in the reign of the late King James the Second, 
to repair the ihips of war, and receiving money for that fervice, 
and the not performing the fame,' is another crime, for which 
fome perfons may juftly be excepted out of the Bill of la*- 
demnity.. 
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reftraincd by the Conltitutions of Clarendon from being 

prefent at fentence for blood _ 18^ 

Blair and others, impeached for High Treafon, though Com- 
moners, and proceedings againft them 2jj, 240, 246, 252, 253 
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i.,ords “* . ' “* i4> t7> 45 

. Managers at, how named — t— 19 
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cution for murther — — — 3 ax 

Fhub, Lord Keeper, accufed by the Commons and proceedings 
againft him — — — — 129 and 131 
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upon him by the Commons — -—4 and' 99.. 

Forfpiture, Confiderations on the law of forfeiture by Charles 
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Lord Oxford — ■ ■ — — ' 287 

Martin, Harry, how he efcaped from pynifhmcnt after the refto* » » 
radon — — — aag 

Majier of the Rolls, brings a mefiage from the Lords •— .1 

Meynard, Serjeantj his conffru£rion of the Stat. of Treafonj 25th 
IBdward III. — — — 141 and 144 


Maynard, 



INDEX 


Page 

Maynardj Serjeant, drew the provifo in Lord Strafford’s Ad of 
Attainder, That it Ihould nbV be drawn into example " aao 
Member Si the five Members of the Houfe of Commons proceeded 
againft by King Charles the Ift. — — 1 04 

M&ddlejex, Earl ofj inqpeachcd for taking bribes as Lord High 
Treafurer — — * — lai, 147, 203 

— An'hbifoop Williams’s advice to James the Ift. re- 

Ipefting the profecutlon againft Lord Middlelcx — - 214 

Mohun, Lord, proceedings on complaint againft him as Warden 
of the Stannaries — — - — ^126 

Mompejpm, Sir Giles, impeached, and proceedings againft him 99, lao, 

146, 202 

- - — Baniflied by the King’s proclamation — - 213 

Monmouth, Duke of. Bill of attainder againft him — 224 

Mordaunt, Vifoount, impeached for illegal condud as Governor 

of Windfor Caftle — no, iii, 136, 154, 174, ao8 

difpute between the two Houfcs in what place Lord 

Mordaunt (haU be — — — 208 

Mountague, Dr. impeached for dodrines in a book publilhcd by 
him — — — — 123 and 147 


N. 

Norfolk, Thomas Duke of, attainted by Ad of Parliament, to 
which the Royal Affent was given the day before the death of 
Henry VUI. — — — — 86 

Nortbn Chief Juftice, impeached for advifang the proclamation 
againft tumultuous petitions ~ «— —115 

Norwich, Biftiop of. Dr. Harfnet, impeached — — 12a 

Noi, Attorney General, advifes the meafure, and draws the writ 
of Ship-money — — — — , 130 


3P 


O. 


Vot. IV. 



r N 43 K X. 


o. 


Pagp 

0 atef, Titus^ proceedings at Conference between Lords and 
Commons reipefbing the reverial of the judgments againft 
him “■ *~* 39 ' 

OHcHgf proceedings agalnfe him for High Treafon — 173 

OnJhWt Sir Richard, Speaker, his conduiSt in the Houle of Lords 
on demanding judgment againlt Dr. Sachevcrcl 29,3 

Arthur, Speaker, his notes on the mode of holding 
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